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California State Board of Optometry
Board Meeting Notice
Friday, May 18, 2012

Department of Consumer Affairs — HQ 2
1747 N. Market Boulevard
First Floor Hearing Room
Sacramento, CA. 95834

9:00 a.m.
FULL BOARD OPEN SESSION

1. Call to Order — Roll Call — Establishment of a Quorum

2. Petition for Reinstatement of License
Dr. Larry Franklin Thornton, O.D.

3. Petition for Reduction of Penalty or Early Termination of Probation
Dr. Phillip Joseph McEldowney, O.D.

FULL BOARD CLOSED SESSION
4. Pursuant to Government Code Section 11126(c) (3), the Board Will Meet in
Closed Session for Discussion and Possible Action on Disciplinary Matters

FULL BOARD OPEN SESSION
5. President’s Report

6. Executive Officer's Report

7. Regulations

A. Discussion and Possible Action Pertaining to the Comments Received
During the 45-Day Comment Period of California Code of Regulations
(CCR) 81575. Disciplinary Guidelines

B. Consideration and Possible Action to Delegate to the Department of
Consumer Affairs Authority to Receive Sponsoring Entity Registration
Forms and to Registering Sponsoring Entities for Sponsored Free Health
Care Event that Utilize the Services of Optometrists.

8. Legislation Update
9. Enforcement Report

10. Public Comment for Items Not on the Agenda
Note: The Board may not discuss or take action on any matter raised during this public
comment section, except to decide whether to place the matter on the agenda of a future
meeting [Government Code Sections 11125, 11125.7(a)]

11. Suggestions for Future Agenda Items
12. Adjournment

Public Comments

Public comments will be taken on agenda items at the time the specific item is raised. Time
limitations will be determined by the Chairperson. The Board may take action on any item
listed on the agenda, unless listed as informational only. Agenda items may be taken out of
order to accommodate speakers and to maintain a quorum.

NOTICE: The meeting is accessible to the physically disabled. A person who needs a
disability-related accommodation or modification in order to participate in the meeting may
make a request by contacting Krista Eklund at (916) 575-7170 or sending a written request to
that person at the California State Board of Optometry 2450 Del Paso Road, Suite 105,
Sacramento, CA 95834. Providing your request at least five (5) business days before the
meeting will help ensure availability of the requested accommodation.

The Board of Optometry’s mission is to serve the public and optometrists by
promoting and enforcing laws and regulations which protect the health and
safety of California’s consumers, and to ensure high quality care.



OPT(;;\/IETRY MemO

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Dr. Lee Goldstein, O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda ltem 1 — Call to Order

Dr. Lee Goldstein, O.D., MPA, Board President, will call the meeting to order and will call roll to establish a
guorum of the Board.

Dr. Lee Goldstein, O.D., MPA, Board President

Alejandro Arredondo, O.D., Board Vice President

Monica Johnson, Board Secretary

Donna Burke

Alexander Kim, MBA

Kenneth Lawenda, O.D.

Fred Naranjo, MBA

Ed Rendon, MA
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OPTOMETRY

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
Www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Jessica Sieferman Telephone: (916) 575-7170

Subject: Agenda Item 2. In the Matter of the Petition for Reinstatement of
Revoked License No. OPT 6369 — Larry Franklin Thornton

Dr. Larry Franklin Thornton, Petitioner, was issued Optometrist License Number 6369 by the Board
on October 3, 1977. On December 31, 2002, the Board filed an Accusation against Petitioner
charging him with violations of laws and regulations based on disciplinary action taken against
Petitioner by the Kentucky Board of Optometric Examiners. Petitioner did not file a Notice of
Defense and his license was revoked by a Default Decision on July 14, 2003.

This is Petitioner’s third Petition for Reinstatement of his revoked license. The first was filed in
2006. On February 17, 2007, the Board denied his Petition for Reinstatement after a hearing before
the Board on November 16, 2006. The denial was based upon the Board’s finding that Petitioner
failed to establish cause for the Board to grant the Petition for Reinstatement of his revoked license.

The second Petition for Reinstatement was filed in 2008. On October 10, 2008, the Board denied
his Petition for Reinstatement after a hearing before the Board on September 3, 2008. The denial
was based upon the Board'’s finding that Petitioner failed to establish cause for the Board to grant
the Petition for Reinstatement of his revoked license.

The Petitioner is requesting the Board to reinstate his Optometrist License. He is not represented
by an attorney.

Attached are the following documents submitted for the Board’s consideration in the above
referenced matter:

Petition for Reinstatement with Attachments

Copies of Decisions and Orders, Default Decision and Accusation
California Codes and Regulations Section 1516 — Criteria for Rehabilitation
Standards for Reinstatement or Reduction of Penalty

Certification of Non-Licensure

arwpdE
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PETlTlON FOR REINSTATEMENT

LA person whose. certlflcate of registration.has. been revoked or suspended for.more. than one year. may petition..: —.- ST

the Board to reinstate the certificate of registration- affer a period of not Iess thari one-year has elapsed from

- the date of the revoeation or suspension. _In_dstermining whether the disciplinary penalty should be set.aside .-

and the terms and conditions, if any, which should be lmposed if the disclplinary penalty is set aside, the Board '
may Investigate and cohsider all activities-of the petitioner since the disciplinary action was taken, the offense

. for which discipline was imposed, activity during'the time the cértificate of registration was in good standmg

and the petitioner’s general reputation for truth, professnonal ability and goed character

PLEASE TYPE OR PRINT LIGIBLY : ' . o
1. NAME (FIRST) (MIDDLE) . . (LAST) ' ' .| CERTIFICATE OF
: ) o 'RE ISTRATION NO,
. LAray. 5 Fﬂm&({% *'f’howu(*o /\/ A 7
12, ADDRESS (NUMEER) Co (STREET) ‘ DATE OE BIRTH
- QG S oM E £' STHEET .~ 6-20-53.
R (CITY) ' _' (STATE) ' '(ZIP.CODE) ) : - o TELEPHONE ~C -
1 Les  huteles (14 . Tovo . Gid bSo-sYe
3. EHYS[CAL DESCRIPTION /7 (HEIGHT) ' (WEIGHT) - (EYE COLOR) . (HAIR COLOR) i
. / .~_ = . . '.
: 572 /, 69 Lk e Dl fe Btoud) .
4 EDUCATION NAME(S) OF SCHOOL(S) OR COLLEGES) OF OPTOMETRY ATTENDED ) T .
NAME OF SCHOOL
T ivde i Uu Ul Jr»/ Cwo| o cs;,a-&awfﬁﬂs/
'ADDRESS  (NUMBER) -, ! (STREET) . '~ —
) Blooruwsdor T gty - C7¢0]
" (CITY) (STA‘TE) = [N (ZIP CODE) - . ,' )
5. AREYOU CURRENTLY LICENSED IN ANY OTHER STATE? ~ QB8  NO
STATE L_iCENeE NO.© [ISSUEDATE EXPIRATION DATE | LICENSE STATUS
ekl X0Ow | 1977-%ep | . | jWacdwe | ¢




' """.'"39M-13

6 Lrst loeations, dates, and- pes of practlce for 5 years-prior to dlsclpllne or;your California Hceerdlse
. . PRkt oG 3. . MR Leetastn, . ﬂ&w&‘@ SR T¥

1] --LOGATION e DATE, FROM. DATETO-. T OB RACHOE s

-7 Are you or have you ever been addicted to the Use of | haroot|cs or alcoho]? UYES r@ B
8. Are you or have you ever suffered from a contaglous disease? - o . YES"_: o . @
o . . . ‘ [N
) Are you or. have you .ever been under observatron or treatment for mental YES . @
drsorders alcoholism or narcot[c addictlon? a _ ' ‘ oo .
: '1.0 Have you ever been arrested convicted or pled no contest to a violation - s
.+ of any law of a foreigh cotntry, the United States, any state, or a local )
..ordinance?’ you rhust.include all convictions, including those that have -
.been set aside under Penal Code Section 1203.4 (which | lncludes . -
diverslon programs) ‘ . ) ‘ U YES YC)
IETH Are you now on probatlon or parole for any criminal-or admtmstrative . . . o .
'Violations in this state or any other state? (Attach certiﬂed copres of aIl ) cL R a) T,
drscrphnary or court documents) - _ O . e YES_ . NO'/ '
12, Have you éver had disciplinary gcotion taken agamst your optometrlc license. .- o /-3 )
In this state orany other state? . , . " YES @/-,

LR YOU ANSWERED YES TO ANY OF THE ABOVE QUESTIONS YOU MUST ATTACHMENT A

STATEMENT OF EXPLANAT!ON GlV[NG FULL DETAILS
ON ASEPARATE SHEET OF PAPER PROVlDE THE FOLLOWING INFORMATION

13 List the date of disclplrnary action taken against your license. ar}d explarn fully the cause of the’
disc[pllnary actlon Lol Wroplkily uouft g adlyg v
- s I L wL<5 Ll wsk Iln,wé«rw VFa VL rb y gfﬁ //7 - ~

14, Explain fullz whygou feel your hcercrfe shou n¢d b; restored or%e dis Ggrpllnary Penalty reduced. WMJ’ |

v /-"ryvmﬂa

' 15. Describe in detail your actlvrtres and occupatlo smc he date of tpe dlscrpllna action, lno_!ude ?ates

EWP'AerS ?Pd locatM 01«:; ‘ vynww‘w/ 4 W 7‘44(2 {‘rﬁ»&} A o?»g;a; “CUYL: ) /‘ H- s '/fa—swqu

16 Descnbe any rehabllitative or correctlve meaisures you have taken since your lrcensg_was disciplined
to support your petltron : jlﬁ//r_ / yiMudvU Wyl F1m Loim an ypd s /"4“” Vﬁ’
/ -
17 Lrst all post-graduate or refresher courses, wrth dates, location and type of ¢ urse, you have taken
slnce your llcense was disciplined. S/L ia a2t e!ﬁ-«rt.ir LI SR v !* Mo u.,af- [WW‘—'
i G o + -
'18 List all optometric literaturé you have studied during the lastyear.
o,vrwthu CoFernin s 2 g Me'&—amﬁ—a'\ CE

5 o 3 e ¢
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‘ 19 Lrst all contlnurng educatlon courses you have completed since your llcense was drsmplrned

20 Lrst names, addresses end telephone numbere of persons submlttlng Ietters of recommendatron o

[-——-2 eeempanying this- pe‘ation e s 2 e e e — SR

| declare under penalty of perjury under the laws of the State of California that the answers and .
_ information given by me in completing thls petition, ‘and any attachments, are frue and ! understand ahd
agree that any mrsstatements of material facts will be causs for the rejection of this petition. '

= patg” A=t -——wu paiaky Srgnaﬁrr‘é“"ﬁ ‘%M}é o - s (9
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* Al ltems of Information Jrequested in this petltlon are mandatory. Fallure to provrde any of the requested Informatlon
wlli result in the petition being rejected as incomplete. The Information will be used to determine-qualifications for .
reinstatement, reduction of penalty or early:termination of probation. Thé person responsible for information
maintenance Is-the Executive Officer of the Board of Optometry at 2420 Del Paso Road, Suite 255, Sacramento,
Callfornia, 95834 This information may be transferred to another governimental agency such as & law enforcement
. agenay, If necessary to perform Its duties. Each Individual has the right o review the files or récords maintalned.on
* them by our agency, unless the records are idenﬂﬂed confidential informatlon and exempted by Sectlon 1798 3 of

the Clvll Code

Lot




- PP

¥ LR S .
v E SR .

w -

o RECEVED!
F-OPTOMETRY. - - -

" §TAYE BOARDGF'
piiNov2L BN

ey
s
o2

S




o REWV&;D BY.. :
STATE aoarw OF amnsmv

20HNOV2! AMII h7 \

Attention: " Director of Continuing Education
California Board of Optometry

RE: License No 6369 it :

It has been a while since I had a meetlng with the California Board of Optometry
The last date was in June 2009

doctor told me I had less than a fifty percent chance to survive, I had severe hgnd and
body trauma. The neurolog1st suggested braln surgery but I reﬁ.lsed

Tt has taken a lot of physical and mental rehabilitation to regroup. I wanted to
have a meeting with the Board approximately a year ago. Ihave $70,000.00 in hosp1tal
bills T wish to bring to the mee’cmg to substantiate the accldent

I really need my license to exist in this rigid economy. My retirement funds are
almost depleted. I want to attempt to back my bill I owe to California Hospital and
UCLA, Los Angeles. The doctors at both hospitals saved my life!

I have done everything you demanded to have my license reinstated. Please

understand I am a qualified optametrist with teaching experience and practical éxperience.

exceedmg thirty-six years.

After ten years with a license revocation for a light penalty, I hope there are no

""additional demands or requirements to be reinstated.

Thank you. |
jzmly’
Larry Franklin Thornton
Optometrist -
License No, 6369
Attachment

Ps:  Iwould apprec1ate it if you would give me a letter showing the 100 hours I took at
Pennsylvania College of Optometry. Ineed it to help count toward my certification when
I take the exam for the Southern California Board of Optometry and to qualify me to use

~ the therapeutic pharmaceuticals in the State of California.

I am a victim of a h1t—and-run It happened whﬂe I was ndlng my blcycle The




COURSE TITLE

| DATE

HOURS
1 Providing optimal optics for your astigmatic cataract patlents 08/24/2010
2 Imaging and instrumentation in contact lens practice 10/27/2008
2 Preventing contact lens changes for presbyopes 12/01/2004
2 Prescribing soft contact lens (toxic) | 03/31/2005
2 Examining the contact lens patient 01/20/2005
2 Current trends in daily disposable contact lens 09/28/2005
1. | New approaches for reducing risk macular degeneration 05/05/2009
1 Concurrent treatment for glaucoma and ocular surface disease 05/28/2009
1 “Seizing Profitable Opportumt1es in the Treatment and 08/03/2009
Management of Ocular Allergy : -
.1 | Educating patients about ultraviolet radiation 04/06/2009
6 Ocular Disease — Part I : 03/06/2006
1 “Successful Manager of Comphcated Glaucoma Cases” 07/28/2009
7 Cornea and Cataract C.E. Program and Optometric Boot Camp 04/18/2010
7 Celebration of The Lifetime Achievements of Dr. Michael Rouse | 02/14/2010
C.E. Program ‘ 4
12 Current Concepts in Refractive Surgery 08/21/1994-.
3 SCCC at South Bay (Torrance Marnott) 07/07/2005
Total (3 hours) SCCC 05/10/2004
Of . (7 hours) SCCC 05/13/2004\
28 (4 hours) SCCC 05/14/2004
Hours | (7 hours) SCCC 07/12/2004
(7 hours) SCCC 08/2005
2 Lens Program — Look at the Lids 01/11/2009
2 A New Generation of Contact Lens Care 04/13/2004
2 Avoiding Contact Lens Dropouts 09/20/2004
1 Get the Full Picture With Ultra U. of E. F1e1d Imaging 11/03/2004
2 Expanding Refractive Options 02/01/2005
7 Potpourri of C.E. With a Focus on Primary Care 08/22/2010
4 Ocular Disease —Part Il 07/10/2011
Dermatology: General and Neoplastlc Dlsease ~2010-2011 V.A.
Optical Grand Rounds '
Total Evaluation, management of patients with special needs;
1110 examining the pediatric population, low vision, rehabilitation
Hours | modal contact lens update --- optical prescribing for pregnant or
lactatmg patients, machetin techniques to boost practice durmg
recessmn times.




California State University
Los Angeles
College of Arts and Letters
Department of Ph1losophy
..". 5151 State University Drive
" Las Angeles CA90032-8114

 March 12, 2009

" Dr. Lany Frankhn Thomton audlted sessions of Phllosophy Course 429, Section #1

Call #17507, Bio-Ethics class held on Tuesday and Thursday 9:50 - 11:30 a.m. Room

#ET 126, Instructor Ann Gary

Signature of Instructor
For veriﬁcation:

C%%%W

) Phone Number: 323 343~4176

- Student:

. Larry F. Thornton
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— e Winter 2009 Class Scheduls— ~ — - o [
|
X Call¥f: __Titia- : ] O Tiee Y] Room & | |t PN ST MiscalBnaous ntommaiion |
HIL151 | 1_| 10337 [PHIL IDEA:Know-+Rsal . |MW {i30-310 |KHB2006 |Kalsar 4 80|LL j
: PHIL151 | 2 | 10338 [PHIL [DEA:Know-Real TR 1130-8:10 B200§ [P 4 80 .
PHIL152 | 1 ! 10330 [PHIL IDEA:Human Values MW 9:50-1130 _|KH B2009 |Abergate | 4 35]RAcom chan e from KH B4018 ‘;
PHIL152 | 2 | 10340 -[PHIL IDEA:Human Valuas MW 4:20-8:00 |KH B4019_|Taliter 4 35 _ . |
. PHIL152.{ 3 | 12071 |PHIL IDEA: Human Valuas 1140120 |KH B2005 [Price 4 as[ . - c. :
: PHIL160{ 1 | 10341 |CRITICAL THINKING MW 8:50-1130 _[BIOS 144_|Atta 4 ] 150t :
PHIL160 | 2 | 10342 [CRITICAL THINKING . - |MW11:40-120 |KH B2005_|Kalsar 4 60
PHIL 180} 3 | 10343 [CRITICAL THINKING MW 1:30-3:10 _ |KHB4019 [Conway' | 4 | 35[
PHIL 180 | .4 | 10344 |CRITICAL THINKING . MW 8;10-7:50  |KH B2007 |Atta 4
PHIL180 | & | 10345 |CRITICAL THINKING .. TR959-1180  [KHEH  [Houts 4
PHIL180 [ "6 | 10348 |CRITICAL THINKING TR 1140120 _JKH B4018 |Levy
PHIL 180 | 7 | 12072 |CRITICAL THINKING : : TR 1303:10 _ |KH B4019 |Gomez T e
E = = --— = ——-~  |pHIl160 ["8 | 17292 |CRITICAL THINKING TR 420-8:00  |KH B2006 |Gomez
o PHIL200 | 1 | 10347 |iniro to Comparative Rellglons TR 600940 |FA244  [Price
PHIL:200 ] 3 | 165487 intro to Comparative Rallalans - FITRATAEIB00Y KHBA4015: | Faculty” |
PHIL220 | 1 | 10349 |Honors: Moral Social issuss MuhlculSoc MW3:50-1130 |ET A126  [Vemallls
PHIE220 | .2 | 10350 |Moral Soclal Issuss Multlicul Soc MW 11:40-120 |ET A126 _ |Varnallls
PHIL230 | 1_| 10351 |Meaning of Human Lite - _|TR11:404:20  |KHB2014 |Jamstt
PHIL250 | 1 | 10353 [iniro Symbolle Logle . MW 11:40-120 |KH 83020 [Houts
- . L PHIL250 | 2 [ 10354 |inire S lelogle - . TR 2:50-4130  |KH B3020 [Lav 4
PHIL250 | 3 | 11838 |intro ¢ Logle TR 420-8:00  [KH B4018 |Lavy 4 : |
HIL300 | 1 ! 10417 [Phii Ical Resgarch and Wi _{TH 420.8:00 _ |KHB2007 |Bsticher | 4 Yo, |
IPHIL 313 | 1 ] 40088 T of Modar) g 18002 BA0OE |Shim 4 |
r— PHIL321 | 1 | {0355 {Anclent Thought & Mod . B Ti40120 [KH B2007 |Farner 4 |
: PHIL323 ] 1 | 10357 [Human Diversity & Justlce .- MWESO-!tﬂU KH D2072_|Tallisr 4 |
PHIL323 | 2 | 10418 [Human Divershy & Justica . MW 4:20:800 _|KH B2007 |Abbergate | .4 35 |
PHIL325 | 1 | 10358 |Violence and Ethics . 1140120 [ET A126 _|Abed 4 80 . |
PHIL327 | 1 | 10359 |Phil Gander & Culture . |MW 1140120 ISHE184 [Conway | 4 | 150 |
PHIL327 | 2 | 10360 |Philosophy, Gendst, Culture TH4208:00 [SHE184 [Conway | 4 75 i |
PHIL372 | 1 | 10381 [Phil & the Emotions . TR 8:50:11:30 __|KH 02072 |Famer 4 75[LL i |
. PHIL372 | 2 | 16115 |Phliosophy & the Emotions TR 120.3; KH B2007_|Jarrstt -4 35 . 3 }
. . \PHIL373 | 1 | 10362 [Themes ot MW 1:30.3410 2072 |Minoz 4 75iLL |
C " |BHI:asodl 1| 10383 Anclent & Modern Solerice I 420800 IR AT [ Thodms 1] 47 oi10]CrossWiHIat 280% Chamy 383N g‘
PHIL385 | 1| 11843 Moasurement of Human Dlttersnca TR 11:40-120 KH D2072 jAtta 4 75|LL Crossllstedw/Anthaasat . '
BHIL;385 |2 .{ 12089; Mostrement:of Hiuhr Difforanios. -0 TRA 05RO | EH 264 I Faat | dd]. T S . {
PHIL395 | 1 | 17526 |Phil In Practica: interns & Sarv Lmn . TBA 1 10/Dept, permit recquired ’ |
PHIL395 | 2 | 17527 iPhil In Practce: Interns & Serv Lin - TBA 2 10/Dapt. permit requirsd ‘
PHIL385 | 3 | 17528 Phil In Practice: Intarns & Sarv L TBA 3 10{Dept: permi required
PHIL 418 1_| 18118 |Soclal & Polltical Philosoph MW 1:30.3:10_|KH B2007 |Blshop | .4 30, . . .
PHILAI3 | 1 | 17508 {lasues In Ferninist Philosoph TR1230:3:10 __ |ETA128 _[Garry 4 3p|Cross| with WOMN 41301 ., g W . |
PHIL 428 | .1 | 17507 |Blosthics : TR 950-1130 , [ETA126 [Ga 4 3 \Jdk . *"Y
PHIL 445 | 1 | 97840 [Existentlallsm MW 1140-120 [KH B4D18 " |Shim 4| 3o 7 . . oo
PHIL450 | 1 [ 17530 |Plato ) MW 9:30-1130 |KH B2005 |Mendell | .4 30
PHILATO | 1 | 12100 [Theory of Knowledge - TR 11:40-1:20 _ |KH B3020 .[Talbet 4 30
PHIL 480 [ 1 | 12108 |Phllosophy of La 8 __IW6:10-1000 |ETA128 [Balaguer | 4 30 /
PHIL495 | 1 | 17598 |Speclal Topic; Flim . M6:10-10:00  |ETA126 |Vemaills | 4 | s 30
—_ R PHIL 4851 2 | 17528 |Seminar: Phliosophy of Mind +- ]TR420:8:00 [SHC33s  |pit 4 |/ 30/PHILS33.
. PHIL 495 | 3 | 17880 |ST: Anclsrt Greek: The Language . MW 4:20-6:00 _ {ET C154 _|Mendall | -4 15| .
PHIL 498 | 1 | 16124 {UNDERGRAD DIRSTUDY TBA . 1 10|Dept. parmit required
PHIL48S | 2 | 17514 [UNDERGRAD DIR STUDY : TBA 2 10/Dept. required
PHIL 498 | -3 | 17515 |UNDERGRAD DIR STUDY TBA B 3 1DD_e@mnnhrgulmd
PHIL 428 | -4 | 17583 |UNDERGRAD DIR STUDY TBA : 4 t. permit requlrad
PHIL 525 | 1 [ 16118 |Seminar; Phliosophy of Sclence R6:10-10:00 |KH B2005 {Gomez | 4. 20 , .
PHIL'533 | 1 Philasophy of Mind TR4206:00 .sHesss e | 4 15|Not yat.on GET: Studants should
_ register for 4952 "
PHIL 544 : 76:101000 _ |KH B2007 |Abed 4] 20 :
PHIL 581 ._TBA : 1 10{Dapt, parmit required
Pa i L = . THA® = Z2-I'* . 10[Dept. permit required .
PHIL 581 TBA 3_/__10/Dept. permit required
! PHIL 581 TBA 4 10[Dept. parmit required ‘
- PHIL 585 TBA [ 10/Dept. pormit raculrad 1
PHIL 588 ¢ - TBA 1 10{Dept. permit required
PHIL 588 TBA 2 10(Dept. parmit required
) PHIL 588 TBA 3 10/Dept. permit required
' ., PHIL 588 | . TBA 4. | - 10[Dept. permit reiquilted
PHIL 588 | 1 TBA 1 10/Dept. perm#t required
PHIL 599 | 2 TBA 2 “10/Dept. permit requlred .
PHIL539 | 3 TBA 3 10|0ept. penmit required .
PHIL58S | .4 IBA A 10/Dept. parmit required
PHIL588 | 5 TBA 5 10/Dept. permit requlred
PHIL539 | 6 | 17540 [Thesls : TBA ‘8 10{Dept. permh required
PHILS00 | 1 | 17541 |Graduste Studies TBA ) 3 Qevtryasion e o rmm e, ot bes uaposes any.
. 1430 Genckande MuUGIN A, .
— ' Revised 10-23-08 .
SUBJECT TO CHANGE!
A
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Office of Contlnumg Educatlon .
2575 Yorba Linda Boulevard ¢ Fullerton, CA 92831-1699

. 714/449-7442 » Fax 714/992-7809 » email: satkinson @scco. edu

‘ Sppnsored and Administered by:

Larry Thornton, O.D.
- 4074 Leimert Blvd.
Los Angeles CA 90008

‘CERTIFICATION OF ‘CONTINUING EDUCATION CREDIT

This wil certify that: Larry Thornton, ©.D. O, License No: 6369

Atiended:  Fall Optometry Update
Date: St;nday, November‘14,.2010-
»tInstructor(s) & Lecture Information:

Mgrnmu, Eresgntatlggg
The Older Driver - J. Lee, O.D.

Evaluation & Management of Patients with Special Needs - C. Heyman, 0 D :
A Survival Handbook: Examining the Pediatric Population ~ R, Chu, O.D., M.S.

resentati

Hwhhghts of the OD/OT Low szlon Rehabilitation Model - 8, Dang, 0.D. & R. Kammer, O.D.

. Contact Lens Update - B. Larson, 0.D,
Optometnst Prescribing for Pregnant or Lactatmg Patients - R. Jankowski, Pharm.D,
99 M'trketmg Tdeas to Boost Your Practice in a Recesswn P. Shaw-Mcan, 0.D.

The. Department of Continuing Education
Southern California College of. Optometry

Total Continuing Educationi Credits Earned: 7

* Susan Atkinson -
Director, Department of Continuing Education
Southern Cahforma College of Optometry




' - Fullerton, GA 928311609 S SR
714/449-7442-FAX714/992-7809_ S L

_LamyThomton, 0D, °

SOUTHERN CALIFORNIA COLLEGE OF OPTOMETRY
Continuing Education Department
- 2575 Yorba LindaBoulevard— — -~ o e e

4074 Leimert Blvd. |
Los Angeles CA 90008 . -

CE 'Régrist'ratio‘n Confirmation Receipt

. Title:
' Date & Time:

Location:

" CE Creditls:

' License #:

* Course Fee

Amount Rec'd: ‘

Balance Due:

Féll Optémetry Update
Suhday,‘No‘verhber 14th, 2010 - 8:30 am - 5:00 pm

Southern California College of Optometry
Richard L. Hoppling Academlc Center
2575 Yorba Linda Blvd ~

Fullerton, CA 92831

7

. 6369

$87.50
$87.50
$0.00

Thank you! -

Please visit our website www.scco.edu/ce/ to view our CE Course Schedule-




R — v%**SGUTHEHN CALIFORNIA COLLEGE OF OPT@METHY -

* Office of Contintiing Education’
2575 Yorba Linda Boulevard » Fullerton, CA 92831-1 699
714/449-7442 » Fax 714/992-7809 »'email: satkinson@scco.edu

Larry Thornton 0.D.
8920 Pico Blvd Suite B
Los Angeles CA 80035~ -

"'CERTIFICATION OF CONTINUING EDUCATION CREDIT

This will certify that: Larry Thornton, O.D.
Opr. Licénse No: 6369

Attended SCCO at South Bay .
Instructor(s) George Comer, O.D,, Long Tran, O.D., Loretta Ng, 0.D., John Maher, 0.D.
August 7, 2005 )
" Torrance Marriott
3635 Fahslon Way .
. Torrance, CA 90503 o S

Sponsored and Administered by:
The Depariment of Continuing Education
SOUthem California College of Optometry -

Total Continuing Education Credifcs Eamed: 3

Sue Atkinson
Director, Department of Continuing Education .
. Southern California College of Optometry

For those who are TPA ceriified optometrists, this brogram provides 5 hours in the :
diagnosis, treatment & managment .of ocular dlsease, & 2 hours of Other as per AB2464 |
effective January 1, 2005 oo ) i




g2-a1,2085

13116 SCCO-ROMIMIST-ATION ¥ 913182766811 C _ WIS W

Susand-Alkinson————————¢# *@ outhem C.;leomm € oileg;. of Gptomcuy

“Director;-Continuing Educahonf—r S e — e D - - =

714.449-7442
{Fax 714.992-7809

August 18, 2006

Larry Thorntan, O.D. .
8020 Plco Blvd., Sulte & -
Los Angales. rJa 80035 .

1904-2684: A PROUD FASY, A VISIOHARY FUTURE

RE: CA Licepsg No. ___Qgg_g.wg: p[gcwgeg gﬂggdgd In g004 and zgo,

Dear Dr.Thorn lon:

You have altended 28 hours of continuing edunation hour here at 8CCO In 2004 and 2008,

We have received puyrnent of $180.00 1uward these course credits, In view of your special
clreumstanoss, and your dasire lo retain your lieanse, the college fs willing to take thisinta.
.consideration and will walve tha balance of fees. Plaase undarstand that if you attend any futurs
couwes. wa will require full payment In order {0 give you credlt and add {0’ your transeript, '

We have atlached the credxr letters for the courses that are supponed by your signalure on the

* dally roster. Altsr wa mput this information Inte cur transeripilon systmn. we will sand you a2

surrent transenpt 2t ng charge.
!i you have 'any Questions, please do net hesitats 1o santact me.-

tourse Ateidance
May 10,2004 3 CE redils
May 13,2004 7 CE Cradits . ) )
May 14, 2004 4 CE Credlis B . e .
July 12,2004 7 CE Credity ' h :
August 7, 2006 7 OF Credits

Sim:amly,, /.;-"' .
N i

o W & j; 'f(, ﬂ,,w_gau

Clsgh Atkinson? S
Diréctor Contirfui 3 Lducq:fnn

Enclosures ’ '
Resent 2/1/00Ai0 gent via fax (310) 276-8811.

2575 Yo;bm'lxluda‘ﬁn\;lmxd v Fullecton, California 936311699 * wunesccn.ecte



Pennsylvania College of Optometry |
IRVING BENNETT BUSENESS & PRACTICE MANAGEMENT CGENTER - |}
8360 OLD YORK ROAD « ELKINS PARK, PA 19027 + (215)780-1235 |

R § Aarry ThOl ntion, OD T
. 1555 W, Depluluda Blvd #R-2. R
Torrance, CA 90501 -

I To be eempieted. by 0.D.

. 0.D. License Number: . - If required by your appropriate State Agency, please
' 20709 - . fill out before mailing this certified form-to-your State
22 AN to earn your CE credits, Feel free to make a copy for
3 -/ your records. : S _ ,
: ‘NOTE TOAGENGIES REQUIRING EEIITIEII}ATIGH
THIS FORM IS NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE
OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY

To be completed by Bennett Center

. Thisis to certify that the above- named :nd:vrdual has attained two (2) clock hoursof
~ Continuing Education Course Work offered-by the Center through the special
supplement correspondence course in thometno Management magazine. /

Course Tile: “Lens Problem? Look atthe Lids”
' (COPE ID#10884-CL -
by Neit A, Pence 0D, FAAO and Dean A VanNasdale oD

. : : | ?}v "0
5 PTOMETRIC . - s Y

. Dater . . February 2004 .
" Test Graded: November11,'2004'_- :

o)




Pennsylvama Co!lege of Optometry

IRVING. BENNETT BUSINESS & PRACTICE MANAGEMENT CENTER )
8360 OLD YORK ROAD - .ELKINS PARK, PA 19027 « (215)780-1235 ff| -

Larry Thornton, ‘OD

'1555 W. Sepulifida Blvd #R-2
: .Torrance, CA 90591

| Tobe completed by O.D.

- 0D, License Number: - If required by your appropnate Sta’ce Agency, please
' /,wﬁs’i U)' ) fill out before mafling this certified form to your State -
i to earn your CE credits. Feel free to make a copy. for-
- your records :

: NOTE T AGENGIES REQUIRING CERTIFICKTION ' '
THIS FORI\/I IS NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE
OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY

To he completed by Bennett Center

- This is to oertlfy that the above-named individual has attained two clock hours of
Continuing  Education ‘Course “Work offered by “the, Center through the
| correspondenoe course in Optometric Management magazme

Course Title: ~ “A New Generation of Contact Lens Care "o
(COPEID #13145-CL). :

LE’
By Jemrifr Smythe, O, FAAO v~°°L “‘5‘0

GEPCO

e % 3
Date: =~ March 2005 Issue-(CIBA) - g prh
Test Graded: . April 13; 2005 . |




\ Pennsylvania College of Optometry -
el IRVING BENNETT BUSINESS & PRACTICE MANAGE‘MENT CENTER -
8360 OLD YORK ROAD = ELKINS PARK, PA 19027 + (215) 780-1235 fi

=8 17 ry Thornton
1555 W. Sepulifida Blvd #R-Z .
Torrance, CA 90501 o

To be completed by 0.D.

O.D. LibenseNumbeﬁ | required by your approprlate State Agency, please .‘
(é/«(x} gas fill out before mailing this certified form to your State’
[~06) " to eamn your CE credits. Feel free to make a copy for
- your records. .
HOTE T0 AGENCIES REQUIRING CERTIFIGATION -

| THIS FORM IS NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE 1
OFFICIAL SEAL OF THE PENNSYLVAN |A COLLEGE OF OPTOMETRY

To be completed by Bennett Center '

This is to certify that the above-named mdlwdual has attained two (2) clock hours of
Continuing Education - Course Work offered by the Center through the Qpemal
supplement correspondence course in Optometrlc Management magazine.

Course Tile: - “_Avondmg Contact Lens Dropouts”
. By Heidi Wagner, OD
COPE ID #11158-CL

. Date: April 2004
* Test Graded: -September 20, 2004




Pennsylvama CoIIege of Optometry

IRVING.BENNETT BUSINESS & PRACTICE MANAGEMENT CENTER ,
8360 OLD YORK ROAD » ELKINS PARK PA 19027 - (21 5) 780-1235

Larry Thornton ~
1555 Sepulueda Blvd, R #2
. Torrance, CA 90501

“To be completed byOD

~ 0.D. License Number: If requ1red by your appropnate State Agency, please .
A ... fill out before mailing. this certified form to your State
'“'543 - fo earn your CE credits. Feel free to make a copy for-~
your records.

IIIITE T0 AGENGIES REQUIRING GEBTIHI}ATIUII

" “THIS FORM IS NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE
OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY

N v.To be completed by Bennett Center

N Thla is to certify that the above- named individual has aftalned one (1) clock hatirs of .
Continuing Education Course Work offered by the Center through the special
supplement correspondence course in Optometric Management magazine.

. Course Title:  “Get the Full Picture With Ultra Widefield lmagmg”
- By William L. Jones, OD, FAAO A
COPE ID# 11534G0 - 4 ‘ ‘;OQLLEG@O
- . S

| | &

\ AQPTOMETRC

Management

- Date: - May- 2004 - L Q‘IQELP‘—\\I’“
Test Graded: November 3, 2004 S .




.. Pennsylvania College of Optometry
[RVING BEN‘NETT BUSINESS & PRACTICE MANAGEMENT CENTER" :
4/ * .+ 8360 OLD YORK ROAD * ELKINS PARK, PA 18027 « (215) 780:1235 - ||

8920 ‘W Pico Blvd, Ste. B
- Los Angeles, CA $0035 .

To be compieted by 0. D

- OD. chense Number - If required by-your appropriate State Agency, please .
o # é 1s ? . il out before mailing this certified form to your State

o2 ~to earn your CE credits, Feel free to-make a copy for
your records.

NOTE TG AGENGIES REQUIRING CERTIFICATION

THIS FORMTS'NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE T
OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY -

To be completed by Bennett Center |

Thlo &) tO certify that the above named rl'ldrvrduaf haS av tarncd ufvv (2) clock hours Of. |
Continuing Education Course Work: offered by .the Center through -the' special
supplement correspondence course in Optometrrc Management magazine.

Course Title: “Expandrng Refractrv_e.Optrons”
| (COPE ID #13723-GO) -
by Kirk L. Smick, OD, FAAO

Date: - May 2005 (Advanced Medrcal Optrcs nc) -
Test Graded: July1 2005 ‘ ‘




T SOUTHEBN'CA[;IFORI"\’I.iA 'COLLEGE'OF'OPTOMETRY" T e

Ofﬂce of Contmumg Educatlon : '
2575 Yorba Linda Boulevard- Fullerton, CA 92831-1699
- 714/449-7442-» Fax 714/992-7809 emall satkinson @scco:edu

B

- Sponsored and Adminiistered by:‘

Larry’ll"‘Thornton*'O’D’. —
4074 Leimett Blvd.
. Los Angeles CA 90008

- CERTIFICATION OF CONTINUING EDUGATION CREDIT

'Tl_qis'will certify ’tha't: Larry;"F. 'Thornton, O.D.. Op_t. l'.icéns_e No: 6369

Aftended: - Potpoum of CE with A Focus on anary Care -

Date: Sunday, August 22nd 2010

Instructor(s) & Lecture Informatlon'

Mornmv Presentatwns
: - . Innovations in Confact Lens Design and Prescribing - Mathew Lampa, o) D
- The Who, ‘What, When, Where and Why of Ciistom Soft Contact Lens Prescribing - Mathew Lampa, O D.
‘CL Complidnce in the Primary Care Practu:e Eunicé Myung Lee, O.D. - :
Impact of Medications in Gerlatric Eye Care » John Lee, 0. D

Afternoun Presentations ’ ’
The Eye: The Good, the Bad and the Ugly from 0-100 "What Itis and What to do With It" - Lnnce Slegel M.D.
: " Corneil Dysgenesxs and Degenerntlons Frnnklm “Skip” Lusby, M.D,

' "'The ‘Department o‘f Continuing.EduCation
Southern Cahfornla College of Optometry

Total Contmumg Educatlon Credits Earned 7

.. Susan Atkinson :
Director, Department of Continuing Educahon
- Southern California College of Optometry



Pennsyivanla CoHege of Optometry
! . at Salus University

IRVING BENNETT BUSINESS & PRACTICE MANAGEMENT CENTER . ‘
" .8360 OLD YORK ROAD = ELKINS. PARK, PA 19027 «.(215) 780-1235- i

Larry Tho’rnton, oD .

- 4074 Leimert Blvd. - ..
Los Angeles, CA 90008 -

To be completed by 0.D.

++0.D, License Number. f requnred by your appropnate State Agency, please
A fill out before mailing this certified form to your State

- to.earn your CE credits. Feel free to make a copy for -
. your records. .

T . HOTETOAGENGIES REQUIRING EEHTIFIGM'IBH
THIS FORM IS NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE -
- OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY

To be completed by Bennett Center

_ This is to certify that the-above-named mdnwdual has attamed One (1) clock nour of -
Continuing Education Course Work -offered by the Center through the
. correspondence course |n Optometric Management magazme .

Course Title: “New Approaches for Reducing RISk Macular Degeneratlon”
. (COPE #23778-PS)
- By Lloyd . Snider, OD

: " November 2008 MARCO
Test Graded:: May 5, 2009




Pennsylva Ha: Coilege of .ptometry

at Salus Unrversrty

: IRVING BENNETT BUSINESS & PRACTICE MANAGEMENT CENTER :
8360 OLD YORK ROAD" « ELKINS PARK, PA 19027 - (2'15) 780-1235 A

Lftrry ’I‘hornton, OD
- 4074 Leimert Blvd. -
Los Angeles, CA 90008

3

To be comp!eted by O. D

’ '0.D. License Number: = If required by your approprrate State Agenoy, please
» o fill out before malling this certified form to your State

. toearn your CE credits. Feel free to make a copy for-
" your records ‘ ‘ :

' : | HOTE TO AGENGIES REQUIRING EEHTIFIGATIGN ‘ :
THlS FORM IS NOT VALID UNLESS EMBOSSED OR STAMPED WITH THE
(OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY

| Tobe cornpleted by'Bennett Center

* This is to oer’ufy that the above-named 1ndrvrdual has attalned One (1) clock hour of
Continuing’ Education Course = Work offered by the Center through the
‘correspondence course in Optometrlc Management magazrne

s Course, Title: “Selzmg Profitable Opportumtres irthe Treatment and
‘ . Management of Ocular Allergy
~ (COPE#24362-AS) . . ' :
" By ArthurB Epstern 0D, John M B. Rumpakrs oD

" Date February 2009 R ‘{*‘,,. c:.ee.oo\‘ |

TestGraded: August3; 2009 . . = . o M T




Office of Conﬂnulng Education

2575 Yorba Linda Boulevard Fullérton, CA 92831 1699
714/449-7442 » Fax 714/992-7809 * email: satkinson @scco.edu-

Y-

Lairy F-Thomton, O.D.
4074 Leimert Bivd.. -
Los Angeles CA 90008

CERTIFICATION OF CONTINUING EDUCATION CREDIT

' This will certify that: Larry F."Thbi"ntdn,o D, Opt License No 6369

: Aﬁended Cele'bratlon of The L1fe’c1me Acluevements of Dr. I\Imhael Rouse CE Prooram .

Pate: Sunday, February. ‘14th, 2010
'Insfrucfdr(s) & CbPE:‘.;nformation:

" R.London,M.A,, O.D. - Functional Vision-Loss — 22957-GO
R. London, M:A., O.D. - Binocular Vision for $200 Please! ~ 27612-FV
8. Cotter, 0.D, M S. - Evolvmg Eye Care for Children — 19765-NO
M. Scheiman, O.D. - Evidence-Based “Treatment of Convergence Insufficiency — 27527—FV
L Siegel, ML.D. - Treating Common Eye Diseases.in Children — 27524-FV
D.'Sendrowski, O.D. - Rouse House Jeopardy — 21618-AS .
T. Edr mgton, O.D:, MLS. - Monovision Meets Binocular V1s10n 27531—CL )

The Department of Continuing -Educa_tidn

‘_S.pons.o,r'ed 'and Admlnls‘sered by: Southern California College of Optometry

.

T;otal Cohﬁnuing Education Credits Eamégﬁ: 7

" Susan Atkinson .
Director, Department of Continuing Education
. Southern Cah.forma College of Optometry -




-~ “SOUTHERN CALIFORNIA-COLLEGE OF OPTOMETRY™ "~~~ "~~~ —
4 o . - : -

Office.of Continuing Educatlon
_ 2575 Yorba Linda Boulevard ¢ Fullerton, CA 92831- 1699 .
~ 714/449-7442 « Fax 714/992-7309_ * emall: satkinson @scco.edu

LI

Laffy’ThbfhtEn’; 0o.D.
4074 Leimert Blvd. .
Los Angeles CA 90Q08

CERTIFICATION OF CONTINUING EDUCATION. CREDIT

" This will certify’that: Larry”Thorntbn,'O.D.' : Opt. License No:- 6360 )

Attended: ~ Cornea & Cataract CE Program and Optométric Baot Camp

Date: Sunday, April 18th, 2010

_ 'Instrut:tor(s) & Lecture Information:

Drs. Plrnnznr and D, Trnn Cataract Panel Discussion: What Every Commandmg Ofﬂcer Needs to Know About Cntnracts‘

) Dr, L, Tran - Corneal Dystrophies and Degenerations
Drs. Carver & Hua - In the Trenches of Co-managing Cataracts
Dr. Kersten - ICL's and the Optometric Patient ’
-Dr. Kao - Cataracts and Beyond: What You Need to Know AboutIOLs, Intacs and RLEs K
’ Dr Weissman - Cornenl Inﬁltrates, the Soldxers in the Eye . '

Sponsored and Admmlstered by:. The Department of Continuing Education

Total Contmumg Educatlon Credlts Earned 7

Susan Atkinson
Director, Department of Confinuing Education
-Southern California College of Opl:ometry

‘Southem California College of Optometry '




Pennsy!vanra Coiiege of Optometry
-’ at.-Salus University

- IRVING BENNETT BUSINESS & PRACTICE MANAGEMENT CENTER ‘
8360 OLD YORK ROAD ELKINS PARK, PA 19027 (215) 780- 1235 i

'Lafry Thoi‘nton, Oob. .

|- Tobe completed by O.D.

4074 Leimert Blvd,
Los Angeles, CA. 90008 .

If requlred by your appropnate State Agency, please -
~ fill out before mailing this certified form to your State
to earn your CE credits. Feel free to make a copy for B _ -

.. your records. -

" 0.D. License Number:

. . NOTE Tll AGEHE}IES HEI!IIlBlHE SERTIFIGATION -
, THIS FORM IS NOT VALID UNLESS EMBOSSED OR STAMPED WtTH THE
OFFlClAL SEAL.OF.THE PENNSYLVANlA COLLEGE OF OPTOMETRY

To be completed by Bennett Center

" This is to certify that the above-named individual has attalned Dne (1) ctock hour of
- Continuing Education Course - Work offered. by the Center through the
' . correspondence course in Optometnchanagement magazme ' .

K Successful Management of Comphcated Glaucoma Cases”

~ (COPE #24760-GL) -
" By.G. Richard Bennett, MS, OD, FAAD

DATE: - - April2009° -
Test Graded: July 28, 2009

Course Title:




S T e et SOUTHEHN CAL]FORNIA COLLEGE OF OPTOMETRY T T e
- 5 - -

Office of- Continumg Educatlon
. 2575 Yorba Linda Boulevard « Fulierton, CA 92831-1699 .
| 714/449-7442 « Fax 714/992-7809 » email: satkinson@scco.edu

Larry Thomnton, OD -
' 8920 Pico Blvd- -
Los Angeles CA 90035

(CERTIFICATION OF CONTINUING-EDUCATION CREDIT -

This will certify that: ~ Larty Thornton, OD
(OPT. LicaNsg NO: 6369 '

Attended: " Ocular Dlsease, Part1

.'lnstructor(s) Drs. of Optometry: S, Ferrucel, D, Sendrowskl M. Sawamura, J.Tong, R. Kammer, '

P. Kwok., and A. Pllon, with John Maher, M.D., Lesley L. Walls. o. D M.D., Mark Sherman M.D,
‘and Bruce Onofrey, OD., R.Ph. . .
Saturday - Sunday, March 4 & 5, 2006

"+ Southemn, California College of Optometry
Fullerton, California -

- Course No: COE 1831

Sponsored and Administered by
' The Department of Continuing Education
Southem California College of Optometry

Total Continuing Education Credits Earned:

Susan Atkinson . :
_ Director, Department of Continuing Education
Southern.CaIifomia College of Optometry

For thoser who are TPA certified optometrlsts this program provndes 17 hours in the dragnosns,
treatment and management of ocular dlsease as per AB 2464 effective January1 2005




g\ Pen nsyivanra Corlege of Optometry
| , '. ."at Salus University. =
IRVING BENNETT BUSINESS & PRACTICE MANAGEM-ENT CENTER

o ésso OLD YORK ROAD + ‘ELKINS PARK; PA 19027 * (215) 780-1235

~ Larry Thornton, oD

—4074 Leimert Bivd.
Los Angeles; CA .90008 -

" To be completed by O.D.

~ 0.D, License Number: If required by your appropriate State Agency, please
o | fill out before mailing this certified form to your State

- to earn your CE credits. Feel free to. make a copy for :

g 'your records :

' : Hll'l'E T0 AGENGIES HEQI!IHIHG CERTIFICATION ‘
1 THIS FORM ISNOT VALID UNLESS EMBOSSED, OR STAMPED WITH THE
OFFICIAL SEAL OF THE PENNSYLVANIA COLLEGE OF OPTOMETRY

To be completed by Bennett Center B

' This'is to certify that the above named lndlvrdual has attarned One ( 1) clock hour of
Continuing Education Course Work offered by the - Center through the
: correspondence course rn Optometrlo Management magazrne '

Course Title: “Concurrent Treatment: for Glaucoma and Ocular Surface
Disease” . :
(COPE A#23776-AS)
" By. Robert Wooldridge,.OD, FAAO .

y . e
. . - o o%'/}‘{{ , ‘5-"}‘.@
November 2008 ALCQN . Ce Co O i

| Teiomes oo




JESOREEPRVE O

Thornton Laxry OD
2146 W Sunset Blvd
Los Angeles, CA 9002

Report date: 06- qmu-om.

monnumﬂu omyvmouupm nowwmmm of ownoamnﬂ<

2575 Yorba ﬁpﬁmw Boulevard
m.su.u.muunov. ca wmmwn_. -1699

bwmmnmm#" Ca6369

R page 2 om w

_ COURSE DATE TITLE Hzm..m_zuneow HOURS. GRADE LOCATION _
OOanﬁﬁpdD M&ﬁnwnwoﬁ 2004 .
COE1805 16- zm%|0$ Residents Case, memmwnmnvow Forum Shen, HHmQ¢w~mnn 4.00 P Scco
Graduate mocwm ’
Current Term ° ﬁ.po. - - L R - .
.n:BﬁHwnwdm.. 98.100 . . .
- . © Continuing Education moom . s . )
COE1816 07-Aug-05 fmnno at South wm% Annual Fotrum. Comer, Tran,Ng, & 3.00° P Torran
Graduate- - : NOGWm " . - .
Current Texrm - 3.00 :
Cumulative 101.o . -
- . . . : . : . 'END OF. TRANSCRIPT °
- 7 N - . .
. B
. Date . . .m Registrax
) , .
W .
. _ I




M c=_<m_.m:< o.ﬂ >_m_om3m mo:oo_ c* O_oﬁoz‘_mﬁé
.~ Office of Continuing Education .
.. 1716 ca,,\m_.m_q Boulevard
. m:d::m:ma. AL mmmm?coé ) . . . .
ﬁos 9345701 _ . : L : .. . o -

oonm m%s,\a is granted for this couise. This course is oonm.azmsq ied for 1. 00 hours oﬂ Om credit.
-This ooSwm is \o\:?mto:moau by Review of Onuoams\. a b:E..nm:oz of goumo: h:gm:ib Eu@

OD:Em 4.:? _u3<_a_:m OE_Bm_ ogow _uaq <oE >mﬁ_m3m»_o Omﬁmﬂmoﬁ _umﬁ_m:ﬁm

OO_um =u Mmmmm-_uo

_Date: om,.\mﬁ.m.o\_o

Score: u_ooﬁ, . )
7 . .
<oE. >=ms=w..m. OU>UUUOOWU>>>>>
|
Oo:.mﬂ >=m<<mqm. OU>U_u_uOOmU$I* A* = m<m_:mao: nzmm:ozmv

A
W
|

LARRYTHORNTON =~ = . ~ - * : ) ,

4074 LEIMERT BLVD \?ﬂvw N?

LOS >ZOm_|mm O> 900008 . . . ’
. Cm> © Tammy P. .:._m:u w.. 0.D.

. Director, Continuing Education
UAB School of Optometry




AEY T e e Do o e

B = —CoﬂtactLens SpectrumF —— S
& : ebrua:yzoos
) Ni R e ’ T ) "‘PrescnbmgSORTOHGContactLenses,, e ST _

- . . - - PeterD, Bergenske, OD, FAAO
ers Déar Doctor | . . . COPE: 13030~CL CECredxts‘.'Z.t-Iours

Thrs oertmes that you. have received the above continuirig education credits.

l

Requee‘rs for additional copies of this contmumg education crédit slip must be in wntmg,
j and there is a $15.00 service charge per copy. ’

% Slncerely,

Thank you for your lnteres’r in the programs offered through the Center for Contlnumg Educatlon.

e LSS

Ciifford Scott, OD, MPH : E - Validation rel% .
Interim’ Dlrector Contlnumg Educatlon . your signatuze: Z(/u, R

SHH-F’F’ED DEC 0 1 2008

. Contact Lens Spectmm = August 2004 .
.o Preventing Contact Lens Challenges-For Presbyopes
B Susan Gromacki, OD, MS, FAAO - ‘

' "COPE: 12009-CL CE Credits: 2 Houss - .

" Dear Doctor

" This cerhﬂes that you have recelved the above contmumg educatlon credits.

Requests for additiorial copies of this continuing education credit slip must be in writing,
“and there is a $15.00 servnce charge per copy. :

Thank you for your interest in the programs oﬁered through the Center for Contlnumg Educa’uon..

Smcerely, o
Clifford Scott, OD, MPH . . Validation requires Zéé
Interim Director, Continuing Education your srgnatureg A LG,

Pontact Lens Speotrum Pﬁay 20({:8t tr "Pranm‘ S SENT
Imagmg and Instrumentation in Contact Lens 1 ) ‘ R "
David Berntsen, 0B, MS, FARD ' SRR 0CT 37_2008.

- COPE# 21936-[:L.2 eredit hours
Dear Doctor . :

This. certn‘les that you have recelved the above contlnumg educatlon credits..

Requests for addmonal coples of this continuing educatron credlt sllp must be in wntmg,
-and there is a $15. 00 servrce charge per copy : . R

'Thank you for your mterest in the’ programs offered through the. Center for Contlnumg Educatlon )

SmoereJy,




s e Eﬂ”F?IJHdPatiertsﬁbuutﬂit S
R I, Staghen Zoheq ravmiet Radiatwn | APR 06 Zlm@
Dear Doctor - -DOPE # 2275160 2 Crait Hours . v

This certifies that you"hav'e received the above continuing education credits.

Requests for additional copies of this continumg education credlt siip must be in writihg,
and there is ar$15 00 servrce charge per copy. - .

Thank you for your, mterest in the programs offered through the Center for Contrnurng Education

s

 Contaet Lo Spectrum Augdst ) A SE N Tv S f—*m‘f

Smcerely,

N

N Lo |

Alan L. Lewis, O. D., Ph.D. o " Validation requires ‘
Director, Contmurng Education. . your signature;

(e L.,;r Lw |

Director, Continuing Education your srgnature/

Optometric Management September 2008

" Current Trends in Dariy Disposable | Contact a

. ~ Lenses
. . . Dr. Carmen F, Casteliano
. COPE #23117-CL 2 Credit Hours

Dea_r Doctor

This certifies that you have“received the above continuing education credits.

Requests for additlonal copies of this contmumg education credit slip rmust be in wnting,
and-there is a $15.00"service charge per copy. - .o

Sinoerely,

AlanL Lewis, OD., PhD RS ‘. Validation requrr S

By Thank you for your interest inthe programs offered through the Center for Contmurng Education -

/(A/r' 1

¢~ Dear Doctor.

. Contact Lens Spectrum November 2004
' Examining the Contact Lens Patient
Douglas Benoit, OD, FAAO
COPE: 12412-CL CE Credrts 2 Hours

“This certifies that you have received the above oontmumg education credits

"Requests for addrtionai copies of this contrnurng education. credit slip must be in wrrtmg,
and there i 13 a $15.00 service charge per copy.

Thank you for your interest in the programs offered. through the Center for Contrnurng Eduoation '

Sinoereiy,

Oblatdd

 Clifford Scott. OD. MPH Validation reauires // / !/

[




4~ -+ Larry Thornton

.

1

4074 Leimert Blvd

Los Angeles, CA 90008 .

L usa .

r ) -]
D Larry Thomton . .
1555 W. Sepulveda Blvd. '
L. . - Tomance, CA 90501 | ’
r "
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Larry Thorton +

Los Angeles, CA 90008 .

-
Dr. Larry Thornton T
1555 W. Sepulveda Blvd. #R2 .

L Torrance, CA 90501

E

1.

Lafry Thoérton .
4074 Leimert.Blvd:
Los Angeles, CA 90008




' efcecutwe sessmnonSeptember3 2008 _’-l‘.‘ wee e

BEI"ORE’TI{E )
BOARD OF OPTOMETRY s
DEPARTMENT OF CONSUMER. AFFA]RS

. STATE OF CALIFORNIA 3

Soesd

September 3,2008, irt Porrona, California., The'members of the'Board.present were Lee AL

‘Goldstein, O.D,, President; Susy Yu, O D., Vicé President; Alex M. Arredondo, O.D.; Pred -
NaranJo Richard K. Slmonds ‘0.D,; Momea I ohnson, Ken Lawenda OID-:'- Martha Bumett— :

Colhns, O D,; and Katrma Semmes

LY
1

Margre McGavm, the Board’s Enforcement Manager, was also present dunng the
proceedmgs TR : v .

. Was present at the hearing and dunng the. eonmdera‘uon of the ease, in accordanoe w1th
Govemment Code sectlon 11517 ,' A e L 1. R A S o

L
e

Larry Frankhn ThorntOn (Petltloner) represented hlmself

Char Saohson Deputy Attorney General represented the Attorney General of the

. State of Cahforma pursuant to Govemment Code, Sectlon 11522 o E

" y! '

The partles submrtted the matter for declsmn, and the Board dec1ded the chse m

: "efmmamonea:meanéod
. ﬂ;\, ﬂ(}q ,\

'A quorum of the Board of Optometry (the Cahforma Board) heard th1s matter on C

Damel Juarez AdmmlstratWe Law .Tudge Wlth the Ofﬁce of Adnnmstratlve I—Iearmgs

‘--’.,"-‘-./ '/:._

" e Mtheoﬂglnalonmew :..‘.-.’-,‘ :

——— Dt -




DO

_'.' fsuch petmon (Factuial Fmdmg 5.describes the first petition). Petitioner seeks the - ‘
reinstateieht oT iy fevoked’ optometrlst’ ligative: Hersotitehds it | is appropnate 6 Téinstate: hls
11cense because he i5 sufﬁc1ent1y rehab111tated from earher transgressmns he commrtted 1n Rk

another: state KT AC o , ,

. Boardwere to remstate Petmoner s 11cense

6369) on October 3,1977. At the time of his original licensure by the California Board
i Pet1t1oner alreadypossessed ari optometrist license; issued by the Kentucky Board of
Optometuc Exammers (the Kentucky Board), in February 1977 v T

-filed an: Accusauon agamst Petitioner, allegmg cause.to revoke or othervwise discipline *
,'Peutxoner s.Califomnia optometnst licénse (In the: Matter of the Aecusation Against Larry
: Franklin Thornron, 0.D:;'case number CC 2001 142) -The Complamant in‘that Gase alleged
 that Patitjoner was subject to- dlsc1p11nary action because in Merch 2000, the Kentucky
':'_--Board had suspended Petitioner’ s Kentucky optometnst license for six years.”. The Kentucky
-.,Board took dlse1phnary dction against Petitioner because it coneluded that Pétitioner had
. - violated Kentucky statites and administrative: regulauons, comimitting the following' acts
. .“grossly unprofessional or dishenorable conduct;” “obtaining. fees by fraud or . %
L .;‘,mlsrepresentauon . 4conduct likely to decéive or defiaud the-public;™recsipt of feesfor ..
services not rendered 7 “knowmgly makmg a falsé statement regarding a prescription;” ; L
:: [“presenting & prescr1pt1on for a controlled substance in violation of the law;” “failing to gwe Dt
. . visual care to’ patients who. sought care, peid for that care, and had every expectation of ..
 recetving that care,” and “associated or. shared an office or fees W1th a person engaged in the "
L 'unauthonzed practwe of optometry : - . .

R . ‘e “ e
'~:.. . .,. : A

mc"ummomes'

' Oft July 28, 2008 ; Pet1t1oner f11ed the Pet1t1on for Remstatement h1s second

.v_ ..‘,' RN AN

'The Cahforma Board hcensed Petltzoner (optometnst l1cense number OPT

Ll 4(a) On or about J anuary 15 2003 the Cahforma Board’s then-Executwe Ofﬁcer

)

(b) The Kentuclcy Board’s ﬂndmgs were generally descrlbed in the underlylng

- _Z(Cahfomm> Accusanon es ollows:

A

' [Petltloner 8] chents came to h1rn expectmg to receive professmnal and
SR fan' treatment with resultmg proper vision care.. Instead [Pet1ttoner] took their
-+ ~money-and did nothmg to improve or care for their vision . ;. The failure to .
-, provide pald-for setvices deceived the public who expected eyeglasses or
confacts in exchange for the money they paid, and damaged the profession by -
' _srnudgmg its reputatlon for honest service, [Pet1t1oner] took the money from

v

BREREAEE . Despite the s1x~year suspensmn endmg in March 2006 Pet1t1oner still does not have '
: h1s Kentucky optometnst hcense reinstated; he beheves he W111 be ehglble for remstatement
o “in that state sometlme m 2009 ’ Do N -

. ’
C v

.t




il

- Board heard the matter and’ dénied the. petmon Among other- tthgs the' Board ioted & 'j'f: "
."'s1gn1ﬁcant mcenmstency in Péfitioner’ s assertions, The Board cited Petltloner s denial of

. revoked I Worked at anf optometry ofﬁce at 8920 West P1co Boulevard Los Angeles

o be a m1stake neghgenee 'or over51ght Further he has’ put hrmself outs1de the
'+ reach of these patients who have 06 means of being reimbursed. T [1[] g
[P

etltloner} simply abandoned those patrents who depended'upon h1m

. _4(d) Pet1t1oner falled 6 ‘ﬁle 8 notrce of defense Wrthm 15 days after servroe of the E R
. 4 Acousatwn and thus wawed his rrght foa hearzng on the merlts. The Board 1ssued a, Default

2 On October 12 2006 Petmoner filed an earher Petltlon for Remstatement (In P T
] he Matter of the: Petition for z‘he Reinstatement.of the. Revoked chense of Lany Franklin. .| :" RO R
"Thornton, case nurnber.CC-2005°117), On November 16,2006, a quorum ‘of the Board .
eonve;oed to hear Petrtroner §'case.- The Deputy Attomey General inthe instent matter:.
: epresented the Ofﬁee ofthe Attomey Genetal in'the, first petltton for reinstatement. Ne1ther
~Petitioner nor anyone representmg Petitioner. appeared atthe hearing, Nevertheless the

-any drug or alcohol: problems, on the one harid, but noted Pétitioner’s reference {0 having ..:

- taken steps toward drug and alcohol rehabilitation, ‘on the other hand, Addltronally, the.

"*Board found that, in September 2006 Pet1t10ner had been c1ted for: pract1cmg optometry
Wlthout a heense :-- ¥t e e e . . S,

P 6. At the 1nstant hearlng, i response to a d]reot qu,estlon ﬁ'om the Board
Petttroner asserted he did'not have a drug or alcohol addictior or problen.” However, ,
.-as part of the, Petition for Reinstatemnent, Petitioner submitted an informatiorial
*docuiment regardmg the Crenshaw Christian Center Alcohol and Drug Abuse
Program He. m1t1ally told the Board that he attended the program solely to attend a.
'biblle study component that is offered as a part of the rehabilitation program.
However, upon further questlonmg by the Board, Petitioner admitted that he attends

_' ¥ .and intends on contmumg fo part1c1pate m the drug rehablhtatwn program and that he -

has taken drugs before
L I his Petmon for Remstatement Petrtroner descrlbed h1s optometne e
‘work ag cons1st1ng of & solo practice from March 2001.to April 2002, and a group *,

practxce between June 2003 and approx1mately April 2004, He also adrnitted that *

- since losmg his license, he practiced optometry without a licensé for approx1mately

.oné year (though the evrdenee did not conclusively establish the time period in which -

"~ this'oceurred), Iri his Petltlon docurments, he wrote, “[s]mee my license has been.-




. ":-;reasonablé certamty, that the Board should ‘grant his pet1t1on for reinstatement, (Flanzer v
. ‘Board qf Dental Examzners (1990) 220 Cél.App,3d'1392, 1398 Housman v, Baard of
, :.Medzca[Emmmers (1948) 84 Cal App 2d 308 315—3161) AL

, Welfen e)‘ln the fotmrof subs1stence leVeI"rnorrthly*monetarypayments 'through the
v :County GeneraL Relief] program He prov1ded noevidence to support thatassertion..
' Pet1t1oner also c1a1med to'be current in. eontimung educauon course requrrements, but

_;prov1ded no- ev1dence to support that assertlon*"

Pet1t10r1er cornpleted 22 hours of cornmumty servme tune, workmg for AR B

the SaIvatron Army, betrieen August 2007 and June 2008* I-Ie i ov1ded 1o, eV1dence L EEES.

o en
‘. s . .\f' v,
‘h .

. 3“’ Government Code sectlon 11522 states in pertment part
T A person whose 11cense has been revoked or suspended may pet1t1on
] the agency for reitistatement . . ; after.a périod of not less-than one year has
e ,elapsed from the effective date of the decision or from the date of the denial of |
"l e similar petition. The agendy shall give notice to.the Attomey Géneral.ofthe - -

g .f ‘:: “filifig of the petition and the Attomey General and the petitioher shall be . . R

-, afforded an opportunity to present either oral or written argument before the

" »-agency itself. The agenoy itself shall decide the’ petmon and the decision sha.ll
o include the reasons therefor, and any terms and conditions that the agency
reasonably deems appropnate toi 1mpose asa condltlon of remstatement

I . 4 Ca11fom1a Code of Regulauons, t1t1e 16, seotron 1516 states m pertment part

e TR

i
ol

P

(b) When con31der1ng the suspensmn or revocatron ofa cemﬁcate of reg1strauon

o on the grounds that the registrant has been convicted of a crime, the Board in evaluating the- - '~
' rehablhtatmn of such ] person and h1s/her present e11g1b111ty f01 8 11cense w111 cons1der the:

O

followrng er1ter1a' oo ot




I

y : . When cons1der1ng 2 petrtlon for remstatement ofa cert1ﬁcate of S e
BE regrstratton under Section 11522 0f the Govemment Code the Board shall evaluate P

‘evidence.of rehabrhtatron submrtted by the pentroner, con51dermg those cnterla of e
. ,rehabrhtatron specrﬁed m subseotron (b) A ; - ;

S ev1dence oi' rehab111tat1on. He faﬂed to express genume remorse for his earher . =
', .‘transgressmns transgresswns that were sefious iri Hature. - Sahently, he was not' forthnght
~ withthe Board, first asserting.no problems ‘with drugs, then admitting te using drugs and
partrcrpatmg in a rehabilitation program, Slgmficantly, Petitioner provided similarly.. ;
contradrctory evrdence at the last petition for reinstatement. '(See Factual. Finding 5.). Thls,

) together with his admrtted uniicensed practice of optometry provided evidence-of d1shonesty '
15, and unprofessiorial behavior.: Fhere was no evidence establishing Petrtroner s Honesty or R .

1ntegr1ty, nor was there evidence of any.effort by Petitioner to repalr his- tamrshed .
professwnal reputatron. Petitioner’ $ overall fitness to practice optometry remains * .
quest1onab1e, thus, the pubhc 8 safety cannot be assured 1f the Board Were to reinstate hlm. :

.t
R S .’

S -6 In the future 1f Pet1t10ner chooses to seek’ remstatement the Board Would
lrkelgyL 1equ1re two psychological evaluations of Petitioner (by npsychologists chosen by the
Board), the completron of 100 hours of continuing education (completed within the last two-
. years prior to a new petrtron), on-going drug testmg, and the completion of an ethics course,

Fufthermore, to consider possible reinstatement in the future, the Board would expect to sée’

profess1ona1 Judgment and dlscretlon. I

Y

T no additional instances evidencing Petitioner’s drshonesty, any vrolatmns of law; or a lack of . -




T et
Vet
u....,..‘..... Tt

Kl

ORDERS Z.L

N

*‘Eee A Goldstem, 0.D5
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4 BEFORE THE
- BOARD OF OPTOMETRY. . e
DEPARTMENT OF CONSUMER AFFAIRS .
~ STATE OF CALIFORNIA - T

o ' A
In the Matter of the Petition for the
Reinstatement of the Revqked License of;

) CaseNo. GC2005117
% .
LARRY FRANKLIN THORNTON, 0.D. )
)
)
)
)

. OAH Ng, L3006100859

4074 Leimert Bivd.

. Los Angeles, CA 90008 -

Bespdndent.

DECISION

The attached Proposed Dagision of the Administrative Law Judge is hsreby adopted
+ bythe Board of Qptarnetry as its Dacision in the above-entitled matter

ThlS Demslon shall become sffective Februarv 17. 2007

Itis so ORDERED January 17, 2007.

ﬂ@@@ |

LEE GOLDSTEIN, 0.D.
PRESIDENT
BOARD OF OPTOMETRY :
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BOARD OF OPTOMETRY :
- DEPARTMENT OF CONSUMER AFFAIRS.
- STATE OF CALIFORNIA

ooy

o]

et 4e et et m ame ter sheme sah eam -.DE.D,..\ 0k b e R e i e s wT e e e

"In 'theAMatter,of,the,I{eIitiQn,fol;the g :
Reinstatement of the Revoked Lieense oft Case No, CC 2005 117
o ' OAH No. 12006100659
LARRY FRANKLIN THORNTON, ‘ -
Petiti_or_xer. .
DECISION

On November 16, 2006, in San Diego, California, & quorum of the California Board.

_ of Optometry, Department of Consumer Affairs, State of California heard and decided the
' Petmon for Reinstatement of the Revoked L1cense of Larry Franklin’ Thornton, ‘

! Present at the hearing were Board President Lee Golds’cem, 0.D,, Board Vice
President Susy Yu, O.D., anid Board Members Monica Johnson, Daniel Pollack 0.D,, Ma1 ¥y
Rosas, Richard Simonds, O.D., and Roberto Vallenow1th : _

Admlmstranve Law Judge Donald P, Cole Ofﬁce of Admlmsuatwe Hearmgs, State

of California, conducted the admmxstlatwe proceedmg

Deputy Attomey Gene1 al Char Sachson appeared on behalf of the Ofﬁce of the
Attorney General, State of California.

"Neither petitioner nor any individual representing petitioner appeared at the hearing.

Followmg the 1ece1pt 1nt0 ev1dence of the petmon f01 1e1nstatement and suppor tlnv
documenta’uon the matter was; submitted and decxded by the Boald in Executxve Session.

e . I‘ACTUAL FINDINGS

1. Onorabout Octobe1 3, 1977, the Board of Optometly issued Optomet1 y
Llcense No. OPT 6369 to petitioner. Lauy Franklin Thorntoh, The license was in full f01ce



= —-—and-effect—as—of December31;200%;- an& was-then-due-to-expire-on-June 302003 -unless—

renewed,

2. On December 31, 2002 .the accusation {n Board Case No. CC 2001 142 V.VB.S ’

- filed-against petitioner: The-accusation-alleged-unprofessional-conduet; in-connection with -
* discipline that had been imposed by the Kentucky Board of Optometric Examiners in March e
2000 against petitioner’s Kentucky optometrist’s license; based on the Kentucky Boaid’s

_findings that respondent took money from clients “and did nothing to improve or care for

their vision,” and that his “failure to provide paid-for services , . . handicapped the clients in -

the conduct of their daily activities, deceived the public who expected eyeglasses or contacts
in exchange for the money they paid, and damaged the profession'by smudging its reputation
for honest service. [Petitioner] took the money from too many patients without providing
glasses or contacts for his malfeasance to be a mistake, negligence, or oversight. Further he -
has put himself outside the reach of these patients who have no means of bemg reimbursed. ,

. [Petitioner] simply abandoned those patients who depended upon him.” .

3, - Petitioner did not file a notice of defense within 15 days after setvice on him
of the accusation. Accordingly, on June 14, 2003, the Board issued a default decision and

order, which became effective July 14, 2003,.in which, pursuant to Government Code sectici:

11520, the Board found petitionér in default deemed petitioner’s default to tonstitute

- express adm1ssxons of the accusation’s allegatlons and revoked petitioner’s license.

4, On Octobex 12, 2006, petitioner filed with the Board undel penalty of perjury
a Petition for Reinstatement,

'

S. In the petmon pet1t1oner responded to a number of questions that appeared on

the petition form. Question 9 asked, “Are you or have you ever been under observation or
" treatment for mental disorders, alcoholism or narcotic addlctlonV” Petitioner answered “no”

to thls question,

6. Petitioner submitted a one-page handwritten statement dated September 9,
2006, in support of the petition, in which he wrote that he had maintained professional skills
and knowledge through continuing education, that he was “working within an optical -
establishment, if ¢off limits’ is understood,” that beginning later that month, he planned to
attend and complete a 40-hour Red Cross blood donor program and 20 hours of “alcohol and
drug rehabilitative efforts,” and that “unfortunately the petitioner did not comply with all law
and 1egu1at10ns and was cited in September 2006 for filling in for an ill 80-year-old:
optometrlst » who “returned the following week after I was cited.”

. 7. . The petitiord was accompamed by: an American Red Cross certificate, which
stated that petitioner had completed the requir ements of adult, infant and child CPR training
on August 11, 2005; three reference letters (two from professional colleagues),
recommending that petitioner’s license be reinstated; continuing education course certificates
and related documentation issued to petitioner by the Pennsylvania College of Optometry,
the New England College of Optometry, the Southern California College of Optometry.



.-._v".a>

1eﬂecnmmﬁdﬁwk‘en‘between'l?ebruaryﬁe04-and August-ﬁ@@S and-a-criminal————

action report reflecting that petitioner received a citation on September 22, 2006 for the
unlicensed practice of optometry. ’

LEGAL CONCLUSIONS

i In-aproceeding-to restore a revoked license;-the-burden- rests on- the petmonev

)

to prove that he has rehabilitated himself and that he is entitled to have his license restored.

' (Flanzer v. Board of Dental E\:amzners (1990) 220 Cal App.3d 1392, 1398.)

An individual seekmg reinstatement must present strong proof of rehab111tat1on which

* must be sufficient to overcome the former adverse. determination. The standard of proofis -

clear and convincing evidence. (Hozzsman 12 Boa/ d of Medzcal Examzners (1 948) 84

~Cal App 2d:308, 315-316)

2. Govemment Code section 115’70 provides in pertlnent part

~ -*A person'whose license has been 1evoked or suspended may petmon the
agency for reinstatemnent or reduction of penalty.after a period of not less than one.

* year has elapsed from the effective date of the decision or from the date of the denial
of « similar petition, The agency shall give notice to the Attorney General of the filing
of the petition and the Attorney General and the petitioner shall be afforded an

- ‘opportunity to present either oral or written argument before the agency itself. The
agency itself shall decide the petition, and the decision shall include the-reasons
.« therefof, and any terms and conditions that the agency reasonably deems appropr: iate
to impose.as a condition of reinstatement, This section shall not apply if the statutes
dealing with the pamculal agency contain dlfferent p1ov151ons for reinstatement or

reductmn of penalty

3. Cahfornla Code of Regulatlons, title 16 section 1516 provxdes in pertment

part:.
“(b) When cons1de11ng the suspensmn or revocation of a certifieate of

registration on the grounds that the registrant has been convicted of a crime, the
Board, in evaluating the rehabilitation of such person and his/her present ehvlblhty
for a license, will con51de1 the following criter 1a. :

0] Nature and severity of the aot(s) or offense(s).
2) . Total cnmmal recmd

. : (3) The time that has elapsed-s'ince'com'mission of the aci(s) or
offense(s). : ' ’ -




|

-7—-————— Sy Wirether i lrvonsee fras complied withrany terms of parole,

- probatmn restitution or any other sanctions lawfully imposed-against the licensee.

- (5) If apphcable ewdence of expungement ploceedmos pursuant to
* Section 1203.4 of the Peral Coder " =

(6)  Evidence, if.any; of rehabilitation submitted by'the'l'iic':enéeéf'

(c)  When considering a petition for reinstatement of a
certificate of registration under Section 11522 of the Government
Code, the Board shall evaluate evidence of rehabilitation submitted by
the petitioner, considering those crltena of 1ehab111tat1on spec1ﬁed in
subsection (b) -

o rose oo dewe  Thereare "[t]wo -purposes for the Leglslatuze manda’ung a statement of
© 'reasons for the decision of-an agency proceeding under section 11522 .. .. First, a statement -
* of reasons enables a reviewing court to determine why [it] did what it d]d and in that light, =
examine the administrative record to ascertain whether there is substantial evidence to -
support the decision. Second, a statement of reasons advises the rejected petitioner for
reinstatement what his deficiencies are and, therefore, tells him what he should do to make a - ‘
subsequent petition meritorious.” (Cr andell V. Fox (1978) 86 Cal.App.3d 760 765.) '

Q 5. Based on Factual Findings 1 through 7 and Legal Conclusions 1 through 4,

cause was not established under the apphcable burden and standard of proofto grant the

. petition to reinstate petitioner’s license, In-particular, petitioner’s response to question nine
of the petition that he had not been under observation or treatment for mental disorders,

. ‘alcoholism, or natcotic addiction seemed inconsistent with the reference in his handwritten
statement to drug and alcohol rehabilitative efforts. Further, petitioner was cited on

. September 22, 2006, for practicing without a license, Petitioner in fact admitted, in an
apparent reference to this citation, that he “did not comply with all law and regulations.” Itis

. noted as well that petitioner’s handwritten statement appears to end with a subheading (E)(l)
which raises a question as to whether there were otlier matters that were intended to be part
of the statement, but which for some reason were not submitted to the Board. Ultimately, the
petition raises important questions as to petitioner’s suitability for reinstatement. Yet, since
Jpetitioner neither appeared at the hearing nor notified the Board as to the reason for his non-
appearance, these questions cannot be answered. In'light of these factors, the letters of
reference submitted in petitioner’s behalf and the other documents submitted with the
petition were insufficient to meet petitioner’s burden of proof by clea1 and ¢ conv1nc1ng
evidence that h1s license should be reinstated.
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o ORDER
Pentxoner Larry.Franklin Thomton's Pctmon for Rgxmmwmcnt ochvoked
Optometrv Llccnsc No OPT 6369 is denied. g : :
Dated: 'Jhw:ri f_-}'} o od
T A PR D ieE GOLDSTEIN, 0.D, President
e : California-Board of Optometry |
: - Department of Consumer Affairs
oL State of California’

o)




10 |

11

12
13
14

15
16

17
18,

19
20

S 2l

22

- 23

24
25
26

27

28

~Attomeysffor*€omplainant

- —BH:ITI;eCKSEERJ—Attomey Genem

OfThS State GF California e e e e ..4... R R

2 | DESIREE A. PHILLIPS, State Bar No. 157464

Deputy Attorney General
California Department of Justice }
300 So. Spring Street, Suite 1702 : . :
.Los.-Angeles,.CA.. 900134 d e e e e eemeae ter ee e e meae re e et e e L
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2146 W, Sunset Boulevard AND ORDER o
Los Angeles, California 90026 . ' ‘

' [Gov. Code, §11520]
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Respondent.

m@n_\] GS OF FAQT _
1. Onorabout January 15, 2003, Complamant Lucmda Ehnes, in her official

' capacity as the Interim Executive Ofﬁcer of the Board of: Optometry, Dep artment of Consumer

Affairs, filed Accusatmn No. CC 2001 142 agamst Larry Frankhn Thomton (Respondent) before
the Board of Optometry, . o

2. . Onorabout Oc’eobexg 3 1577, the Board of Optometry (Board) issued
Optometris't License Number OPT 6369 to Respond.ent. The license was in full force and effect

at a_ll times relevant to the charges hereiﬁ, and will expire on J une-SO 2003 unless renewed

3. Onorabout] anuary 15, 2003, an employee of the Department of Jusuce a

served by Certified and First Class Mail a copy of the Accusahon No CC 2001 142, Statement to
Respondent Notice of Defense, Request for Dlscovery, and Government Code sections 115 07 5,
11507.6, and 11507.7 to Respondent's address of record w1th the Board which was and is

2146 W, Sunset Boulevard Los Angeles, California 90026. A copy of the Accusation, the
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herein by reference. - -

3. Service of the 'Accnsation was 'effective as a matter of law under the

1 prov:tsrons of: Govemment Gode. secuon 11505 subdivision (c)s- -

4. . Orior about February 2003, the aforementroned cemﬁed ma1hng

doc,umentsfWerefretlmed—by—theeU;SfPestaleServrcefmarlced*‘*‘*Undehverable*as*A’d'dressea.
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Ferwarding Order Expired.” A c'dpy of the postal returned documents is atteched lrereto as
exhibit B, and are incorporated herein by refererice.
| 5. Gevernrnent Code seetion 11506 states, in pertinent part:

"(c) The respondent shall be entitled to a hearing on the merits if the respondent .
files a notice of defense and the notice shall be deemed a specific denial of all parts of the
accusation not expressly admrtted "Failure to file a notice of defense shall constitute a waiver of
respondent’s nght toa heanng, but the agency in its discretion may nevertheless grant a hearing."

v 6 Respondent failed to file'a Notice of Defense Wlthm 15 days after service
upon. h1m of the Accusation, and therefore waived his nght toa heanng on the merits of
Accusatlon No. CC 2001 142.

7. California Govemment Code sect1on 11520 states in pertinent part:

- (&) Ifthe respondent either fails to file a notice of defense or to appear at the . |
hearing, the agency may take action based upon the respondent's express adrmssmns or’
upon other evrdence and afﬁdawts may be used as evidence Wlthout any nonce to -

' respondent."

finds Respondent is in default. The Board' will take act1on without further heanng and, based on o

Respondent's express - admissions by Way of defaul’c and thé.evidence before it, contained in
exhibits A and B finds that the allegations in Accusation No, CC 2001 142 are true. .

9. The total costs for invesﬁgafcion and enforcement are $2,653.75 as of

‘Mazch 26, 2003. o

111

8. Pursuant to its authority under Govemment Code section 115 20, the Board |-
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—(')':' - 2 1 - Based on the foregomg ﬁndmgs of faot Respondent Larry Franklm
; 3 Thomton'has subj ected his Optomet_nst License Number OPT 6369 to discipline. .
LA, . oi2e. ... copy of the Accusation. and.the.related. documents-and-Declaration of - -—}-- - -
5| Sevicomeatiached. L L
6 .3 Theoageno}chas,jurisdietionitofadjudicatefdﬁsfoasefbyfdefaelt.
7 4. The Doard of Optometry is authorized to revoke Respondent's Optonaetrist
8 || License Number OPT 6369 based upon the following violations alleged in the Accusation:.
9 a. Busmess and Professions Code sec’uons 3090(‘b) and 141(a)
10 Unprofessional conduot disciplinary achon by another state,
11 ORDER
12 ITIS SO ORDERED that Optometnst Llcense Number OPT 63 69, heretofore
13 || issued to Respondent Larry Franklin Thornton, is revoked '
14 Pursuant to Government Code seotlon 11520, subd1v151on (c), Respondent may '
O | 15 || serve a written motion requestmg that the Decision be vacated and stating the grounds relied on /
16 || within severi (7) days after service of the Decision on Respondent. The agency in its discretion -
17 || may vacate the.Decision and grant a hearing on a showing of good cause, as defined in the
18 || statute. ‘ | ' | |
19 This Decision shall become effective on ' Juiy 14 , 2003
20 It is so ORDERED June 14, 2003 N
21’ ' ;_#é:///,n—]
) L
: "THE BOARD, OF OPTOMETRY
23 DEPARTMENT OF CONSUMER A.FFAIRS
24 .
Attachments:
2? Bxhibit A:  Accusation No, CC 2001 142; Related Documents and Declaranon of Serv1ce
- 26 || ExhibitB;  Postal Return Documents
C) 27
: 28 -
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-Attorneys for Complainant

~ BEFORE THE
BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFATRS
STATE OF CALIFORNIA

In the Matfcef of the Accusation Against: . Case No.- .'CC 2001 142

LARRY FRANKLIN THORNTON,O0D. | ACCUSATION
2146 W, Sunset Boulevard ' o

Los Angeles, Califomia 90026
Optometmst Llcense No. OPT. 6369

Respondent

‘ Complaingnt alleges: .

| | ' PARTIES
_ 1. Karen L. Ollinger (Complainant)_' brings this Abcusation solely in ﬁer B
official capacity as the Executive Officer of the Board of OptomotIy_‘, Department of Consumer
Affairs, ' , S ) -
‘ 2. On or about October 3, 1977 the Board of Optometry issued Optomemst
License No OPT 6369 to Larry Franklin Thornton, O.D. (Respondent) The Optometrist
L1conse was in full force and effect at all times relevant to the charges brought licrein and Wlll
explre on June 30, 2003 unless renewed.
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. J 2 3. h This Acousatlon is brought before the Board of Optometry (Board), under
, - . 3| the authonty of the followmg sections of the Busmess and Professrons Code (Code).
1!- . 4 R 4 Secuon 3090 ofthe'éad;.a;tes e e e e e e e v |
5 “The certificate of registration of any person r'egis’teredﬁﬁaefeﬁé chapter, orany | T
6 former act relating to the practice of optometry, may be revoked or suspended fora ﬁxed period .
7 || by'the board for any of the followmg '
gl |
N9 “(b) Unprofes'sional conduct.”
10 5.. . Sectlon 141(a) of the Code states:
11 | . “(a) For any ] hcensee holding a license issued by a board under the Junsdrcnon of
12 the department, a dlsmplmary action taken by another state, by any agency of the r'ederal
_ E ' 13 || government, or by another country for any act sub‘stentially related to the practice reguiatcd by
O . .14 || the California license, may be a ground for d1s01phnary action by the respec‘uve state licensing
i 15 board A certified copy of the record of the disciplinary action taken against the licensee by
16 || another state, an agency of the federal govemment or another country shall be concluswe
17 ev1dence of the events related therein,”
18 6. . Section 118(b) of the Code provides that the suspensmn expna’uon,
19 surrender, or cancellation of a license shall not deprive the Board of Jurisdiction to proceed with |
20 || a drsclphnary action during the penod vnthm Whlch the license may be renewed restored '
21 | reissued or remstated ' _ | . | |
! ) 7. Section 125,'.3' of the Code provides, in perﬁnent‘loert; that the Boardv ma&
. 23 request the administrative law judge to‘ direct a licentiate found to have committed a violation or .
24 'v1olat10ns of the hcensmg act to pay a sum not to exceed the reasonable costs of the investigation
. 25 a.nd enforcement ofthe case ' .
o~ 26 || /I
o 27 | '
28 | 1
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- ) 2 (Unprofessional Conduct Disciplinary Action by Another State)
N 3 8. Respondent is subject to dlsclphnary action under Code secuons 3090(b)
4 “and 141 (a) of the Code on the gopnde"otﬁprofe551onal conduct inthat Respondent s
- 5 || Kentucky optometrist’s license was disciplined by the Kentucky. Board of ‘Optometric Examiners |
6 (hereinafter “Kentucky Board”). On March 21 2000, the Kentucky Board, in a case entit]ed,
7 | “Kentucky Board of Optometno Exammers v. Lamry Thomton ”Adm1mstrat1ve Acnon No. 99—
8 | KBOE- 0672 in its Fmdlngs of Fact, Conclusmns of Law, Final Order, and Nouce of Appeal
9 |l Rights (heremafter “Kentucky Fmdmgs of Fact”), suspended Respondent’s Kentucky optometry
10 || license for six years (un’ul March 21, 2006). The Kentucky Board found Respondent ‘o be in
11 v:lolatlon of the followmg Kentucky Rewsed Statutes (“KRS”) and Kentueky Admlmstratxve
12 Regulatlon (“KAR”) . ,
oL 13 | . KRS 320. 310(1)(:0 (grossly unprofessmnal or dishonorable conduot),,
O ‘ t4 b. KRS 320 310(1)(g) (obta;lmng fees by frand or nusrepresentauon),
' 15 | . KRS 320. 310(1)(n) (conduct ]1ke1y to deceive or defraud the public);
' ' 16 d. KRS 320. 310(1)(1') (receipt of fees for servmes not rendered), "
17 e. KRS 2184.140 M@ (knowmgly makmg a false statement regarding a -
'18. ‘prescription); - | | ‘ ‘ _ o
19 | ' £ KRS"ZISA.I;IO(Q (preeenting a prescription for,a controlled substance in
20 || violation of the law); B ‘ | . ‘
21 "g, 201 KARS: 040 Section 5 (falllng 10 gWe Vlsual care to patients who -
: le sought care, pa1d for that care, and had every expeotauon of receiving that care); and
N vy 23 h. 201 KAR 5: 040, Section 3(2) (assoc1ated or shared an office or fees with
24 | person engaged in the unauthonzed practice of optometry). '
7 25 I
- 26 |
g) | EaAva
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o e e o - The Kentucky Board made the. follewmg ﬁndmgs-m support-ofthe. dlse1p1me I S

e S 1:
. 2 “Thornton’s clients came to him expecting to receive
professional and fair treatment with resulting proper vision care.
- 3 .- Instead Thornton took their money and did nothing to improve or
| '....care for.their.vision...... The.failure to.provide paid-forservices... ... ... }..
4 ... handicapped the clisnts in the conduct of their daily activities, .
' dece1ved the public who expected eyeglasses or contacts in ' '
5 ““exchange for the money they paid, and damaged the profession’by. =
smudging its reputation for honest service, Thomton took the
6 money from 100 many patients without providing glasses or
contacts for his malfeasance to be a mistake, negligence, or -
T oversight. Further he has put himgelf outside the reach of these
patients who have no means of being reimbursed. [] [{] -
8 Thornton simply abandoned those patients who depended upon
: hn:n »? (Kentucky Findings of Fact, p. 9.)
9
10 A copy of the Kentucky Board’s Fmdmgs of Fact, Conelusmns of Law, Final
11 || Oxder, and Notme of Appeal R1ghts is attached to this Accusation as exhibit A and is
12 mcorporated herein by reference. ‘ _
| 13 - 'PRAYER
(_) 14. WI-IBREFORE Complainant requests that 2 hearing be held on the matters herein
.15 alleged and that following the hearing, the Board of Optometry issue a dee1s1on
.ld 1. ' Revoklng or suspendmg Optometnst License No. OPT 63 69, issuedto_
17 Larry Franklin Thomton, O. D
18 2. Ordenng Lan'y Frank]m Thomton, O.D. to pay the Board of Optometry
19 | the reasonable costs of the mvest1gat1on and enforcement of this case, pursuant to Busmess and
20 || Professions Code section 125.3; . '
21 3. Takmg such other and further action as deemed necessary and proper.
22 || DATED: December 31, 2002 ' '
= .
23
KARENL. OLL]NGER
" 25 Executive Officer
Board of Optometry
26 - Department of Consimer Affalrs
\\D : State of California -
‘ 27 : Complainant
' 03581110-LA2002AD]1481 -
28 ’
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§ 1516. Criteria for Rehabilitation.

(a) When considering the denial of a certificate of registration under Section 480 of the
Code, the Board, in evaluating the rehabilitation of the applicant and his/her present eligibility for
a certificate of registration, will consider the following criteria:
(1) The nature and seventy of the act(s) or crlme(s) under consnderatlon as grounds for -

~denial:

~ (2)-Evidence of any act(s).committed subsequent to the act(s) _or crlme(s) under
conS|derat|on as grounds for denial which also could be considered as grounds for denial under
Section 480 of the Code.

(3) The time that has elapsed since commission of the act(s) or crime(s)
referred to in subdivision (1) or (2).

(4) The extent to which the applicant has complied with any terms of parole, probation,
restitution, or any other sanctions lawfully imposed against the applicant.

(5) Evidence, if any, of rehabilitation submitted by the applicant.

(b) When considering the suspension or revocation of a-certificate of registration on the
grounds that the registrant has been convicted of a crime, the Board, in evaluating the
rehabilitation of such person and his/her present ellglblllty for a license, will consider the
following criteria:

(1) Nature and severity of the act(s) or offense(s)

(2) Total criminal record.

- (3) The time that has elapsed since commission of the act(s) or offense(s).

(4) Whether the licensee has complied with any terms of parole, probation, restitution or
any other sanctions lawfully imposed against the licensee.

(5) If applicable, evidence of expungement proceedings pursuant to Sectlon 1203.4 of
the Penal Code.

(6) Evidence, if any, of rehabilitation submitted by the licensee.

(c) When considering a petition for reinstatement of a certificate of registration under
Section 11522 of the Government Code, the Board shall evaluate evidence of rehabilitation
submitted by the petitioner, considering those criteria of rehabilitation specxfled in subsection

(b).

Note: Authority cited: Sections 3023, 3023.1 and 3025, Business and Professions
Code. Reference: Sections 475, 480, 481 and 482, Business and Professmns Code; and
Section 11522, Government Code.



O Memo

OPTOMETRY

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
Www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Jessica Sieferman Telephone: (916) 575-7170

Subject: Agenda Item 3. In the Matter of the Petition for Reduction of Penalty and
Early Termination of Probation

Dr. Phillip Joseph McEldowney, Petitioner, was issued Optometrist License Number 9742 by the
Board on September 6, 1991. On November 5, 2010, the Board filed an Accusation against
Petitioner charging him with violations of laws and regulations based on allegations of
unprofessional conduct based in fraud and misrepresentation. In a stipulated settlement agreed to
by Petitioner, on July 10, 2006, Petitioner’'s license was revoked, the revocation stayed and the
license placed on probation for five (5) years, subject to certain terms and conditions. On May 20,
2010, the Board filed a Petition to Revoke Probation against Petitioner, charging him with violations
of the terms and conditions of his probation. In a stipulated settlement agreed to by Petitioner, on
February 18, 2011, Petitioner’s license was revoked, the revocation stayed and the license placed
on probation for five (5) years, subject to certain terms and conditions.

The Petitioner is requesting the Board to grant his Petition for Reduction of Penalty and Early
Termination of Probation. He is not represented by an attorney.

Attached are the following documents submitted for the Board’s consideration in the above
referenced matter:

Petition for Reduction of Penalty and Early Termination of Probation

Copies of Stipulated Settlement and Disciplinary Order, Petition to Revoke Probation,
Stipulated Settlement and Disciplinary Order, Accusation

Probation Compliance Report

California Codes and Regulations Section 1516 — Criteria for Rehabilitation

Standards for Reinstatement or Reduction of Penalty

Certification of Licensure

A
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PETITION FOR REDUCTION OF PENALTY
OR EARLY TERMINATION OF PROBATION

No petition for redusetion of penalty or early termination of probation will be entertained until one year after the eifective
date of the Board's disciplinary action. The decision of the petition will be made by the full Board and in aceordance

with the attached standards for reinstatement or reduction of penalty. Early release from probation or a modification of
the terms of probation will be provided only in exceptional circumstances, such as when the Board determines that the

penally or probationary terms imposed have been excessive, considering both the violation of law charged and the
supporting evidence, or when there is substantive evidence that there is no more need for the degree of probationary
supervision s set forth in the original terms and conditions. As a rule, no reduction of penalty or early termination of
probation will be granted uriless the probationer has at all times been in compliance with the terms of probation.

PLEASE TYPE OR PRINT LEGIBLY

1. NAME (FIRST) (MIDDLE) (LAéT) CERTIFICATE OF
PuILLLf T ~ McELpowNeY| O AT g
2. ADDRESS (NUMBER) (STREET) DATE OF BIRTH
6516 E, Nogry View 16-15- 14 64
(CITY}) (STATE) (ZIP CODE) TELEPHONE
ANAVEYM O az o7 e or 7877
3, PHYSICAL DESCRIFTION {(MEIGHT) (WEIGHT) (EYE COLOR) (HAlR COLOR)
s 1368 Fravwn BLAO--

4. EDUCATION: NAME(S) OF SCHOOL(S) OR COLLEGE(S) OF OPTOMETRY ATTENDER

NAME OF SCHOOL
PENNSYLVANMA  CILLE (g 6€ 0f Tome -r.z.y

ADDRESS {NUMBER) (STREET)
- 8365 LD e ED
(CITY) (STATE) (ZIP CODE)
LS Ppee e~ 027
5. ARE YOU CURRENTLY LICENSED IN ANY OTHER STATE? YES NG
STATE LICENSE NO, ISSUE DATE EXPIRATION DATE LICENSE STATUS

6. List locations, dates, and types of practive for 5 years prior to discipline of your California lisense,

LOCATION T DATE FROM DATE TO TYPE QF PRACTICE
sl S Ve
LAEC [ oo dve37| ©1- 1945 | ©\— 2601 APTomE Tt

39M-12 -
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* 8. Are'you or have yoil ever suffered from &

7. AFe you or have you ever been addicted to the use of narcotics or alcohol? HYES‘WO‘” T

ovesgho

a confagious disease?
9. Are you or have you ever been under observation or treatrnent for mental DYESKINO
disorders, aicoholism or narcotic addiction?

10. Have you ever been amrested, convicted or pled no contest to a violation
of any law of a foreign country, the United States, any state, or a local
ordinance? you must include all convictions, including those that have ,
been set aside under Penal Code Section 1203.4 (which includes ,
diversion programs) IE]YESﬁNO

11. Are you now on probation or parole for any criminal or adminigtrative violations in
this state or any other state? (Attach certified copies of all disciplinary or court
documents) OYESENG

12.Have you ever had disciplinary action taken against your optométric license
in this state or any other state? , IEIYES%NO

{F YOU ANSWERED YES TO ANY OF THE ABOVE QUESTIONS, YOU MUST ATTACHMENT A STATEMENT OF
EXPLANATION GIVING FULL DETAILS.

ON A SEPARATE SHEET OF PAPER PROVIDE THE FOLLOWING INFORMATION

13. List the date of disciplinary action taken against your license and explain fully the cause of the disciplinary action.
14. Explain fully why you feel your license should be restored, or the disciplinary penalty reduced.

15. Desoribe in detail your activities and occupation since the date of the disciplinary action: include dates, employers
and locations.

16. Describe any rehabilitative or corrective measures you have taken since your license was disciplined to support your
petition.

17. List all post-graduate or refresher courses, with dates, location and type of course, you have taken since your ficense
was disciplined.

18. List all aptometric literature you have studied during the last vear.
19. List all continuing education courses you have completed since your license was disciplined.

20. List names, addresses and telephone numbers of persons submitting letters of recommendation accompanying this
petition. : _

| declare under penaity of perjury under the laws of the State of California that the answers and information given by me
in completing this petition, and any attachments, are frue and | understand and agree that any misstatements of material
facts will be cause for the rejection of this patition. ‘

Date___SY/1VT/T2012  signane mﬂu%m-.

All iterns of information requested in this petition are mandatory. Failure to provide any of tha requested information will
result in the petition being rejected as incomplete, The information will be used to determine gualifications for
reinstatement, reduction of penalty or early termination of probation. The person responsible for infarmation maintenance
is the Executive Officer of the Board of Optometry at 2450 Del Paso Road, Suite 105, Sacramento, California, 95834,
This information may be transferred to another governmental agency such as & law enforcement agency, if necessary to
perform its duties. Each individual has the right to review the files or records mainteined on them by our agency, unless
the records are identifisd confidential information and exempted by Section 1798.3 of the Civil Code.

;;;;;;;
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1 S Page2 . .. Phillip McEldowney O.D,

13. DECISION AND ORDER ordered on June 8. 2006 became effective on July 10,
2006. Placed on probation for five years for practicing with an “illegal” name
(Dr. Bo) and with an expired license. Among the terms of probation are to submit
quarterly reports, cost recovery of $8492.00, reexamination of the law portion,
continuing edycation course in Ethics and practice by legal name.

First and only interview with probation officer Mrs. Margie McGavin on

Feb21.-2007-Received first-of three-notices fromMrs-McGavin-on
Oct. 7, 2008 regarding noncompliance to quarterly reports. Second and last
notice dated Jan 9. 2009 and May 12, 2009 regarding noncompliance with law
exam and ethics course.

Received letter from Jessica Sieferman introducing herself as the “new”
Probation monitor on Feb 8, 2010.

SECOND DECISION AND ORDER was on. Jan 19, 2011 becoming effective
Feb. 18. 2011. Placed on probation for five years for noncompliance to submit
writien reports, to take law portion of licensing examination, and to take Ethics:-
course. Among the terms of probation are to submit written reports, cost
recovery of $1832.50, reexamination of law portion and continuing education
course in Ethics.

14, First and foremost I would like to thank the Board Of Optometry for the
opportunity to be heard and for their kind guidance. 1 would like to start
| by accepting full responsmmty, with no excuses, only heartfelt remorse.
| I was born and raised in Saigon, Viet Nam, came to the United States in April
- of 1975 with the help of my G.I. uncle I-Ian“y McEldowney. After graduating
from UCLA and then Pennsylvania College of Optometry in 1991 1 decided to
honor my father by using his last name as my middle name on my diploma which
reads Phillip Bo McEldowney O.D. As seen with exhibits A, B, C, my first
CV contains the name Bo, my last place of employment before private practice
was at the Los Angeles Eye Center with the late D, Bachelis has the name Bo
on the business card 5o it was never my intention to commit fraud especially to
my paticnts. It just so happens that in my practice with 99% asian and English
as a second language, many have difficulty pronouncing the name McEldowney!
It is an honest mistake that | deeply regret.., Regarding the lapse in my license
the truth is I did not have the required CE credits to renew my license so T waited
and waited... As seen with attached exhibit I still have evidence of the smoking
gun if you will, still waiting to be mailed off and avoid all sorts of headache.
Talk about a $300 mistake of renewing on time resulting into a $10342.50
migraine. Chalk that one up to lesson learned albeit costly and catastrophic.

! ™
/ y
L

N

~
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~ Page3 B S .. _ . Phillip McEldowney O.D. .
In all honesty, the day that | received the letter from Jessica Sieferman announcing
her arrival was the worst of time that became the best of time for me. She helped
by setting up obstacle after obstacle which I proceed to knock down, First she sets
up the payment plan for cost recovery, stress the importance of all other terms.
Subsequently, all required written reports were on time, law exam was taken and

passed (exhibit C), Ethics course was taken and also passed (see exhibit D ).
Eqsennally every acts of noncompliance that was not met and causing the second

e,

Decision-and-Order-are-now-satisfied-within-a-year’s-time !

Aﬁer 21 years of practing Optometty with great competence (no malpractice)
strong character & family man (no drug/alcohol abuse) made a mistake and

paid dearly for it] If there is such a thing as a second chance, I would like this to
be my mulligan. Please allow me to face my patients, my colleagues, my family
and friends without the stigma and shame anymore, and where the punishment
no longer fits the mistake, In the light that nothing is gained by my being on pro-
bation, I humbly request for the early termination and I guarantee that T won’t let
you down.

15. Tonly have been working for myself. Tried to pick up a few days when things are
slow but have not received any positive response, Word is currently with my
probation status T am untouchable therefore unhireable. Sad but true.

16. Ihave always loved practicing Optometry. Very good at what T do, very
enthusiastic when seeing patients [ have strong morals and characters. Have
not always been good with the little things and little details...T am booksmart
you see and sometimes I procrastinate which is a flaw I used to have, but no
longer thanks to Jessica Sieferman. ~

17-18-19
Journal of Optometry
Review of Optoretry Journal
Journal of the American Optometric Association
What is Ethics Anyway?, Josephson Institute
Ethics: A Professional Challenge Revisited, R. Hopping JAOA
Resolving Ethical Dilemmas, Bernard Lo
Ethics in the Clinical Practice of Optometry, Tony Camevali O.D.
Geriatrics for the Practicing Optometrist, John Lee QO.D., Leslie Walls O.D., M.D.
Dry Eye: Current Concepts in Dx and Tx, Jerry Paugh O.D.
Diabetic Retinopathy, Steven Furrucei Q.D,
Corneal Infitrates, Bany A. Weissman, Q.D.
Computer Vision Syndrome, Jeffrey Anshel O.D.
Treatment and Management Ocular Disease, David Bright O.D.,
Glaucoma 16-HR Case Management Course, Drs Comer, Sawamura, Tong O.D.

19.  Dr. Kenneth M. Murata, 0.D. LAEC 4401 S§. VERMONT LA CA 90037
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DR. PHILLIP BO McELDOWNEY
21430 Via Pepita
Yorba Linda, CA 92686
(714) 7774212

QUALIFICATIONS 0. D., Bachelor of Science Degree in Optometry and Biology.

Optometric experience including the dagnosis, freatment and
management of anterior and posterior segment diseases. Utilizing
special diagnostic procedures including culturing of ocular infections,
irrigation and dilation of the lacrimal system, use of the 90D lens,
gonioscopy and Humphrey automated visual fields. Completed rotations
through walk-in and emergency clinics, pediatrics, contact lens and
ophthalmic optics service.

EDUCATION O. D., Penngylvania College of Optometry, Philadelphia, PA, 1991,
\ B. 8., University of California Los Angeles, Los Angeles, CA, 1987.
CLINICAL EXPERIENCE
Mar 91 - May 91 THE PEDIATRIC UNIT OF THE EYE INSTITUTE, | | -
PHILADELPHIA, PA. \)

Responsible for: Diagnosis treatment and management of refractive and
binocular vision problems in children and athletics, including vision
therapy and perceptual/motor evaluation and therapy.

Dec 90 - Mar 91 NELLIS AIR FORCE BASE HOSPITAL, LAS VEGAS, NV,
Responsible for: Full eye examinations with dilation at pathology site.
High volume site especially geriatric population. .

SEP 90 - DEC 90 DR, GABRIEL DERY, WEST HOLLYWOOD, CA.
Responsible for: Contact lens evaluations and fittings in high volume
private practice which specializes in contact lens care,

MAY 89 - MAY 90 THE EYE INSTITUTE, PHILADELPHIA, PA.
‘ Responsible for: Routine optometric examinations, including specialty
services such as emergency care, contact lens and neurology rotations.

PROFESSIONAL
AFFILIATE 1987 - Present American Optometric Association,
1987 - Present California Optometric Association,
1987 - Present National Optometric Student Association.

REFERENCES Furnished Upon Request.
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ENWIBLT E?

STATE AND CONSUMER SERVICES AGENCY

A N O |

OPTOMETRY

STATE BOAPD DF OPTOMETRY . .
2420 'DEL PASO ROAD, SUITE 255, SACRAMENTOQ, CA_ 95834
P (916) 575-T170 F (918) §75-7282 www.optometry .ca.gov.

Notification of Exam Results
Certified & Regular Mail
April 19, 2011 :

Dr. Phillip McEjdowney, O.D.
9580 Garden Grove, #104

EDMLJND &, BROWALJR,, GQ\{ERNDR

/
'
[t

Garden Grove, CA-92844

Case #: D1 2003-181

Dear Dr. McEldowney:

The California State Board of Optometry received the results of the California Laws and
Regulations Examination you took on April 6, 2011 in Sacramento, Callfornla You have
successfully passed the examination.

Condition #9 of your Stipulated Settlement and Disciplinary Order is how fu:lf.illedsand
you may return to practice. Please keep this letter for your records.

If you have any questions regarding your exam results or the conditions of your-
probation, please contact me at (816) 575-7184.

Sincerealy, :
/ /
o P

'Jessnca Siefermén

Probation Monitor

" Jessica.Siefarman@dca.ca.qov
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March 6, 2012

California State Board of Optometry
2420 Del Paso Road, Suite 105

Sacramento, CA 95834

Attn: Jessica Sieferman, RProbation Monitor

Dear Ms. Sieferman:

This letter is to certify that Dr. McEldowney has sucoessfully completed all requirements
of the Professional Ethics Course that was approved by the State Board on February 11,
2009, :

The coursework included reading assignments, ethics case study discussions with a
faculty member, and the preparation of three topics related to ethics in health care
(attached).

Please contact me if further information is needed,

Sincarely,

Morris S, Berman, Q.D., M.S.
Vice President and Dean of Academic Affairs

cc: Dr. McEldowney
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4244 W—1750 Place

Re: Phillip McEldowney, O.D.

Torrance, CA-9054

State Board of Optometry

- 2450 Del Paso Road, Suite # 105

Sacramento, CA. 95834

I have known Dr. McEldowney for 18 yrs. He is 2 knowledgeable and
skilled clinician. As a colleague I have observed him to be affable and
supportive of his patients, their needs being paramount.

Any recent transgression he may have had is an aberration and does not
accurately represent him. '

I hope that any sanctions that he may have incurred be terminated and he
be reinstated.

Kenneth M. Murata, O.D.



e - BEFORE THE - '
S STATE BOARD OF OPTOMETRY

STATE OF CALIFORNIA
In the Matter of the Petition to Revoke - Case No. OPT 9742
Probation Against: , A o
o ' OAH No. 2010061376°
PHILLIP MCELDOWNEY '
9580 Garden Grove, #105

Garden Grove, CA 92844

DEPARTMENT OF CONSUMER AFFAIRS. ..+l . .

O

Certificate of Reg_isfration to Practice
Optometry No. 9742

Respondent. | -

DECISION AND ORDER

The attached St1pulated Settlement and Disciplinary Older 18 hereby adopted by the State

| Board of Optometry,'Deparnnent of Consumer Affairs, as its Decision in this matter.

This Decision shall becb‘m'e effecﬁve on. F'e,\nfu.o.r.é\ (.8 y 2o \.\

Y s

Itis so ORDERED

FOR THE STATE BOARD OF OPTOMETRY

'DEPARTMENT OF CONSUMER AFFAIRS




_ _EDMUNDCT BROWN JR e e e i i
" Attorney General of California

2 || JAMES LEDAKIS
- || Supervising Deputy Attorney General
3 || KAREN L. GORDON
Deputy Attorney General
4 || State Bar No. 137969
110 West "A" Street, Suite 1100 .
5|| SanDiego, CA 92101
- P.O. Box 85266 : o
6 ||__San Diego, CA 92186- 5266
' Telephone: (619) 645-2073
7 || Facsimile: (619) 645-2061
g Attorneys for-Complainant ' '
_. 4 BEFORE THE
-9 STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
10 1| - STATE OF CALIFORNIA
11 v .
In the Matter of the Petition to Revoke | Case No..OPT 9742
12 || Probation Against: : :
: OAH No. 2010061376
137l PHILLIP MCELDOWNEY )
9580 Garden Grove, #105 STIPULATED SETTLEMENT AND
14 || Garden Grove, CA 92844 DISCIPLINARY ORDER ,
+ 15 || Certificate of Registration to Practice
6 Optometry No. 9742
Respondent.
17 . .
18
19 In the interest of a prompt and speedy settlement of this matter consistent with the public
20 1nterest and the responsibility of the State Board of Optometry of the Department of Consumer
21 'Affalrs the parties hereby agree to the followmg Stipulated Settlement and D1sc31p11nary Order
22 wlnch will be submitted to the Boald for approval and adoption as the final disposition of the
23 || Petition to Revoke Plobatlon. ’ |
- 24 PARTIES
- 25 - 1. Mona Magglo (Complamant) is the Executrve Officer of the State Board of
26 || Optometry. She brought this act1on solely in her ofﬁc1a1 capacity and is represented in this ‘matfer
27 || by Edmund G. Brown Jr Attorney General of the State of California, by Karen L. Gmdon
28

Deputy Attomey General..

STIPULATED SETTLEMENT (OPT 9742)




- ) 2 Respondent Pthhp McEldowney (Respondent) is representmg hnnself in thls :

STIPULATED SETTLEMENT (OPT 9742)

2 p1oceed1ng and has chosen not to exercise his right to be represented by counsel.
3 3.  Onor about September 6, 1991, the State Board of Optometry issued Cert1ﬁcate of
4 || Registration to Practice Optometry No. 9742 to Phiillip McEldowney (Respondent) The
5 Optometry Llcense was in full force and effect at all times relevant to the charges broughtin
6 || Petition to Revoke Probatmn No. OPT 9742 and will expne on October 31,2011, unless renewed |
71 | JURISDICTION ' |
8 4.. Petition to Revoke Probatlon No. OPT 9742 was filed before the State Board of . :
9 || Optometry (Board), Department of Consume1 Affa1rs, and is currently pendmg against
10 .Respondent The Petition to Revoke Probatlon and all other statutorily requlred documents were
11 || propetly served on Respondent on June 4,2010. Respondent timely filed his Notice of Defense
| 12 || contesting the Petition to Revoke Probation. A copy of Petit-ton to Revoke Probation No. OPT
13 _ 9742 is attached as Exhibit A and incorporated herein by reference. |
14 ADVISEMENT AND WAIVERS
'1 5 5. Respondent has carefully read, and understands the- cha.rges and allegations in Pet1t1on
16 || to Revoke Probauon No. OPT 9742 Respondent has also carefully read, and understands the
17 || effects of this Stipulated Settlement and Disciplinary Order.
18 6.  Respondent is fully aware of hlS legal rights in this matter, including the right to a
19 | heariné' on the charges and allegations in the Pet1-t1on to Revoke Probation; the right to be
20 || represented by counset at his own expense; the right to confront and cros's-examin'e the witnesses -
21 against him; the .rignt to present evidence and to testify on his own behalf; the right.to the'
22 || issuance of subpoenas to compel the attendance of witnesses and the production of documents;
23 || the right to reconsideration and court review of an adverse decision; and all other rights accorded |
24 || by the California Administrative Procedure Act and other applicable laws.
25 . 7. Respondent voluntariiy, knowingly, and intelligently waives and gi'ves up each and
26 || every right set forth above. ‘ ' |
27 \[ 117 |
ag || 111 \ |



CULPABILITY =

2 8. | ‘Respondent admits the truth of each and every charge and allegation in Petition to
3 || Revoke Probation No. OPT 9742, | ‘ .
4 9. - Respondent agrees that his Optometry License is subject to. drsclphne and he agrees
5| to be bound by the State Board of Optometry (Board) s probatronary terms as set forth in the -
. -6 : Drsorphnary Order below ‘ _
7 CONTINGENCY
8| 10. . This stipulation shall be Subjeet to approval by the State Board of Optomeﬁy
| 9 || Respondent understands and agrees that counsel for Complamant and the staff of the State Board
10 || of Optometry may cornmumcate dlrectly with the Board regard.rng this stipulation and settlement,
11 || without notrce to or participation by Respondent By srgmng the st1pu1at1on Respondent
12 || understands and agrees that he may not wrthdraw his agreement ot seek to resclnd the stipulation
~ 13 || prior to the time the Board consrders and acts upon it. If the Board farls to adopt fhis stipulation
14 || -as its Decision and Order, the Stipulated Settlement and Drscrphnary Order shall be of no force or
- 15| effect, except for this paragraph it shall be inadmissible in any legal action between the parties,
16 || and the Board shall not be disqualified from further action by having considered this matter
1"7 11. The parties understand and . agree that facsimile copies of this Stipulated Settlement
| 18 || and Disciplinary Order, including facsirnile signatures thereto; shall have the same force and :
19 effect ae the ‘originals. a | ‘ o
20 12. This Stip'ulated Settlernent and Disciplinary'Order is intended by the parties to be an
21 mtegrated writihg representmg the complete, final, and exclusive émbodiment of theiragreement. |
o || It supe1sedes any and all prior or contemporaneous agreements, under standings, drscussmns ’
. 23 || negotiations, and commitments (written or oral) This Stipulated Settlement and Drsc1p11nary .
_ 24 Order may not be altered, amended, modified, supplemented, or otherwise changed.except by a
25 Wutrng executed by an authorized 1ep1esentatrve of each of the parties. |
26 13. In consideration of the foregoing admissions and strpulatmns the parties agree that ‘
27 || the Board may, without further notice or formal proceeding, issue and enter the followmg
28 |

Disciplinary Order:

STIPULATED SETTLEMENT (OPT 9742) | .
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- DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Certificate of Registration to Practice Optométry No. 9742
issued to Respondent Phillip McEldowney (Respondent) is revoked. However, the revocation is

stayed and Respondent is pleced on probation for five (5) years on the following terms and-
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SEVERABILITY CLAUSE Each condition of probation contained herein is a separate and

dlsunct condition, If any condition of this Order, or any application thereof is declared

| unenfomeable in whole, in part, or to any extent, the remalnder of this Order and all other -

' apphcants thereof, shall not be affected. Each condition of T.hlS Order shall separately be valid

and enforceable to the fullest extent perinitted by law..

1. OBEY ALL LAWS. Respondent shall obey all laws, whether federal; state, or local. The
Respondenf shall also obey all regulations goverﬁing the pracﬁce' of optometry in California.
Resleondent shall netify the Board in writing within three days of any iricident resulting inhis™ -

arrest or charges filed againsf, ora citatibn issued against, ReSponde11t.

2. QUARTERLY REPORTS Respondent shall ﬁle quarterly reports of comphance under |

penalty of perjury, on f01ms to be provided, to the probation monitor ass1gned by the Boald
Omission or falsification in any manner of any information on these reports shall constitute a
_vie'lation of probation and shall result in the filing of an aceusetion and/or a ée‘gition to revoke
pfdbation agaiﬁst Re'spendent’s opfometrist license. Quarterly report forms Wﬂl be provided by
the Board Respondent is resiaonsible for cen’cacting tile Board to obtein additional forms if
needed. Quarterly reports are due for each year of probation and the entire leném of probation as
follows: | |

o  For tﬁe period covering Jenuary 1st through March 31st, reports ‘are to be

completed and submitted between April 1st and April 7th.

'
i

4
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il

e 'For the penod covermg Aprrl lstthrough June SOth reports are to be completed N

W
oo

e - ..and submitted betweenJuly.1st andJuly 7th... .. ... - .
) e For the period covering July 1st through Septembeér 30th, reports are to be
- completed and submitted between October 1st and October 7th. 4
3 ¢ Tor the period covering October 1st through December 31st, reports are to be
A . completed and submltted between J. anuary 1st and January 7th. :
s Failure to submit complete and timely reports shall const1tute a v1olat10n of probat10n
| 6 |3 PROBATIQN MONITORING PRQGRAM Respondent shall comply with requirements o.f. .
7 || the Board appointed probation monitoring program, and shall,'upon reasonable request, report to
8 || or appear to a veniie as directed. ' o
9 Respondent shall claim all certified mail issued by the Board respond to all notices of reasonable
10 I ‘requests timely, and submlt Reports Identlﬁcauon Update reports or other reports similar in
11 || nature, as requested and directed by the Board-or its replesentatrve _ b
12 Respondent shall provide to the Board the names, phys1ca1 addresses, malhng addresses,
13 || telephone numbers, ancl e-mail addresses of all employers, supervisors, managers, and contractors
14 || and shall give specific, ertten consent that the Respondent authorlzes the Board and its R ‘
15 1epresentat1ves and the employers, supervrsors ‘managers, and contractors to commumcate
16 || regarding the Respondent’ s.-work status, performance, and momtonng Momtormg includes, but
17 . is not limited to, any v1olat1on of any probationary term and cond1t1on
18 ,Respondent is encouraged to contact the Board’s Probatlon Program at any tlrne he has'a question
.19 || or concern regardmg his terms and condrtlons of proba‘non
20, Failure to appea1 for any scheduled meeting or examination, or cooperate with the requirements
21 || ofthe program, including timely submission of requested mformatlon shall constltute a v1olat1on
22 of probation and will result in the filing of an accusat1on and/or a petition to revoke probation
23 against Respondent’s Optometrlst 11cense .
24 || 4. FUNCTION AS AN OPTOMETRIST Respondent shall functlon as an optometr1st ford
25 || minimum of 24 hours per week for the entire term of his probatron pe11o_d.
26 || 5. NOTICE TO EMPLOYER Respondent shall proVide to the board the natnes, physical
‘ i7 addresses, mailing 'addresses, and.te_lephone number of all emplotrers and supervisors and shall
glve specific, written consent that the licensee authorizes the board and the employers and ‘

5 - )
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||: supetvisors to communicate regarding the licensee’s work status, performance, and monitoring. | -~

Respondent shall be required to inform'his/ner employer, and each “subsequentemployer during ‘ '
the probation period of the discipline imposed by this decision by providing his supervisor and
dnector and all subsequent supervisors and directors with a copy of the dec1s1on and order, and
the St1pu1ated Settlement in this matter pnor to the begmnmg of or retu:cmng to employment or

W1th1n 14 days from each change ina superv1301 or dn:ector

O 0 ox\uxl' A oW
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The employer Wlll then inform the Board, in writing, that he is aware of the d1sc1pl1ne on forms |
to be prov1ded to the Respo_ndent. Respondent is respons1ble for contactmg the Board to obtain
additional forms if 'needed. All reports completéd by the employer must be _submit;t,ed from the
employer directly to the Board. ' . '
6. NOTICE TO PATIENTS During the period of probat1on Respondent shall post anoticein a

‘prominent place in his ‘office that is conspicuous and readable to the public. The notice shall state

the Respondent’s Optometrist license is on probation and shall contain the telephone number the

 State Board of Optometry. Respondent shall also posit a notice contajning this information

‘prominently on any Webslte related to his practicé of Optometry. The above-described notices

shall be approved by the board within 30 days of the effectiye date of this decision.
7. CHANGES OF EMPLOYMENT OR RESIDENCE Respondent shall notify the Board, and

appointed, probatlon monitor, in ' writing, of any and all changes of employment, location, and

. address w1th1n 14 days of such change This 1ncludes but is not hrmted to applying for

employment termination or resignation from employment, change in employment status, and

change in supervisors, administrators or dlrectors

| “.Respondent shall also notify his probation monitor AND the Board IN WRITIN G of any changes

of residence or mailing address within 14. days P O Boxes are accepted for mailing purposes;

however the Respondent must also prov1de h1s physical residence address as well. '

8. COST RECOVERY Respondent shall pay to the Board a sum not to exceed the costs of the
1nvest1gat1on and p1osecut10n of this case. That sum shall be $1,832.50 and shall be pa1d in full -

directly to the Board, in a Board approved payment plan, within 6 months from .the end of the

Probation term. Cost recovery will not be tolled.

6 B
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, If Respondent is unable to subm1t costs tlmely, he shall be requlred 1nstead to submlt an ‘ . N

o
[».0]

- 2 || explanation of why he is unable to submit these costs in pa:tt or in ent1rety, and the date(s) he W111
— - 3 || be able to submit the costs, 1ncludmg payment amount(s). Stpporting doeumentatlon and
4| evidence of why the Respondent is. unable to make such payment(s) must accompany this
5 ) submission, | ‘ | - ' |
: v6 Respondent'tntderstands that failnre to snbmit costs tinaely.is aviolatton of probation and - .
7 | submission of evidence demonstrating financial hardship does not precl'ude the Board from
8 putsmng furthel d1s01p11nary action. However, Respondent understands that by providing
9 ev1denoe and supporting: documentatlon of financial hardship may delay further disciplinary
10 actlon. |
_ 11 || Consideration to financial hardshtp will not be given should Respondent violate thls term and
12 cond1t10n, unless an unexpected AND unavotdable hardshlp is established from the date of thls
13 order to the date payment(s) is due. The filing of bankruptcy by the Respondent shall not reheve
'14_1 the Respondent of his respon31b111ty to relmburse the Board for these costs
: 15 || 9. TAKE AND PASS LICENSURE EXAMINATION Respondent shall take and pass the
16 Cahforma Laws and Regulations Examination (CLRE) Respondent shall pay the established .
17 exannnatmn fees. Respondent shall not practlce until he passes this exam. If respondent has not
18 taken and passed the examination within twelve months from the effectlve date of this decls1on
19 1espondent shall be considered to be in violation of probatlon |
020 .| 10, VALID LICENSE STATUS Respondent shall maintain a current, active and valid’ 11cense
21 for the length of the probation period. Failure to pay all fees and meet CE requirements prior to
22 h1s license explratlon date shall constitute a violation of probatlon
23 || 1L TOLLING FOR OUT OF-STATE RESIDENCE OR PRACTICE Perlods of 1e51dency or
24 || practice outside Cahforma whether the peuods of re51dency or practice are temporary or
25-|| permanent, will toll the probat1on period but will not toll the cost recovery 1equ1re1nent nor the
26 p1obat10n momtonng costs mcun?ed Travel out of Cahfmma for more than 30 days must be |
27 | reported to the Boatd in writing p1101 to departure Respondent shall not1fy the Board 1n ertlng,

within 14 days, upon his/her return to Cahforma and prior to the commencement of any

7

. STIPULATED SETTLEMENT (OPT 9742)




employment where representauon as an optometrlst was provided

- 28

2-|| Respondent’s license shall be.automatically cancelled if respondent’s penods of temporary or -
-~ - 3 || permanént residence or practice outside California total two years. However respondent’s 11cense
4 : _shall not be cancelled as long as respondent is re51d1ng and practlcmg in another state of the | |
5 || United States and is on active probatlon with the hcensmg authorlty of that state, in which case :
| 6. the two year peuod shall begm on the date probat1on is completed or ternnnatedlm that state. )
7 || 12. LICENSE SURRENDDR During Respondent’s term of probatlon if he ceases pract1cmg ’
8 due to retirement health reasons, or is otherwise unable to satisfy the condition of probation,
9 Respondent may su1render his license to the Board. The Board reserves the nght to evaluate :
' 10 Respondent’s request and exercise 1ts discretion whether to grant the request or to'take any other
1 1 || action deemed appropriate and reasonable under the crrcumstances without further hearrng
12 Upon formal acceptance of the tendered license and wall certtﬁcate, Respondent will no longer be| |
13 sub_] ect'to the conditions of probation. All costs incurred (i.e., Cost Recovery and Probation |
14 _Momtoring) are due upon remstatement - - ‘
15 || Surrender of Respondent’s license shall be consrdered a disciplinary act10n and shall become a-
16 || partof Respondent’s license history with the Board ‘
171l 13. VIOLATION OF PROBATION If Respondent v1olates ahy term of the probatlon in any
_. 18 || respect, the Board, after giving Respondent notice and the opportumty to.be heard, may revoke
19 ||, probation and carry out the disciplinary order that was stayed. Ifa petition to r.evoke probation is
20 || filed against'Respondent during probation; the Board shall have continuing jurisdiction and the
21 || period of probation shall be extended until the matter is final, No petition for modification of |
| 2 1 penalty shall be consideredwhile there is an accusation or petition to revoke probation or other
' 23 penalty pending against Respondent. ..
¢ 24 || 14, COMPLETION OF PROBAT ION Upon successful completion of pr obatlon Respondent’
25 || license shall be fully restored. : ' ,
.26 || 18, DIRECT SUPERVISION Dmmg the perrod of piobatlon Respondent shall be unde1 the
27 | direct supervision ofa person h_oldmg a current and valid non-restricted Board license. “Under the
direct supervision” means assigned toan optometrist who is on duty and immediately available in

8
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_v:_the ass1gned pat1ent area The Board shall be mformed 1n ertmg of and approve the level of

28

STIPULATED SETTLEMENT (OPT 9742)

~2' | supervision provided to thie Respondent while he i is funcnomng as a licensed optometrlst, The
_' 3 || appropriate level of superv151on must be approved by the Board prior 0 commencement of Work
4] 16, SUPERVISOR QUARTERLY REPORTS Superv1sor Quarterly Reports of Performance
; 5 || are due for each yea1 of p10bat1on and the entire length of probation from each employer as
6 follows ' - - ' .
7 . For the per1ocl covenng January 1st through March 31st, reports are to be completed and
8 subm1tted between April 1st and Apl‘ll 7th.
' 9 For the period coverlng April 1st through June 30th; reports are to be completed and ‘
10 submltted between July 1st and July 7th
11 (|« . Forthe per1ocl covering-July 1st through September 30th, reports are to be completed and
12 || submitted between October 1st and October 7th ' ' o
13 |- For the penod covenng October 1st through December 3lst reports are to be completed
14-|| and subrmtted between J anuary 1st and January 7th
15| Respondent is ultimately respons1b1e for ensuring his supervisor submits complete and timely
15 reports. Failure to ensure each supervisor submits complete and timely reports’ shall constitute a
17 || violation of p10bat1on _ -
| 1'8' 17. EMPLOYMENT LIMITATIONS Respondent shall not work in any health care settmg asa |
19 || supervisor of cptometrists; The.Board may add1t1ona11y restrlct respondent from supervising
20 techmcmns and/or unhcensed assistive personnel on a case-by-case basis.
21 || Respondent shall not work as a faculty member in an approved school of optometry or as an
22 1nst1ucto1 m a Board appr: cved contmumg education program.
23 Respondent shall work only on a reguleuly assigned, 1dent1ﬁed and predetermmed Works1te(s) and
94 || shall not work i ina float capaclty ' |
25 || Ifthe 1espondent is workmg or 1ntends to work in excess of 40 hours per Week the Board may . |
26 reqnest documentation to determine whether there should be restrictions on the hours of Work. |
27 | |
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18‘ CONTINUIN G EDUCATION COURSE IN ETHICS Within 50 days of the effective date _

of the Board’s Demsmn and Order, respondent shall submit the name cfa contmum g education

 course in ethics for prior Board approval Szud course must be taken and completcd w11hm one -

year from the effective date of the Board’s Demsmn and Order.

The costs associated with tlte ethics course shall be paid by the respondent. Units obtained for an

T085 T PIO02/00L FRRZE

10
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15
16
17
18
19
20
21

22
23

24
25
26

27
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approved course in ethicg shall not be used for continming education units required for renewal of

licensure, Resp ondent shall submit to the Board the ongmal transcnpts or cemﬁcatcs of
cowpletmn for the sthics course. The Board shall retumn the orxgmal documents to respondent

aﬂcr photocopymg them for its records.

19, PRACTICE BY LEGAL NAME Respondent shall use his legal name in all his prc:fcssmnal '

-endeavors as an optometrist, mcludmg but not lmited T, any and all advertising, sxgnave
business cards, lerterhead and name tags, He shall be known to clients and staffas Phillip
McEldowney, 0.0, Any use of any other namc, mcludmg Dr. Bo, sha]l bea v1olat1on of
probalmn ’
20 HAVE NO BUSINESS RELATION SHIY WITH A REGISTERED DISPENSING
OPTICIAN Reqpondent shall have no mcmbershxp, propr 1etary interest, ¢o ownershxp, landlord-
“tenant relat1onsh1p, ot amy proﬂt~shanng atrangement in any form, dlrectly or 1ndmc11y, with &
registered d1$pensmg optician.
ACCEPTAN CE

 Thave carefully réad the Stipmated Settlement and D1sc1plmary Order I understand the
stipulation and the effect it W111 have on my Optornetry Lmense 1 enter into this Stlpulatud
Settlement and Dzscxp]ma.ty Qrder voluntarﬂy, lcuowmgly, and mtclhgently, ‘and agree to be
bound by the Decxswn and Ordet of the State Board of Optometry

DATED: ) x 5-/ ) D _///Zzﬁ,‘ . ﬂ“) N s
' [ 1 : PHILLIP MCELDOWMEY -
Respondent

10 -
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: 2 The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully -
- 3 || submitted for cohsideration by the State Board of Optometry of the Department of Corisu_mér
4 || Affairs. ‘
5 ‘ i . . v . L . . T‘
p ‘Dated: [{-§-(O Respectfully Submitted, -
' | ' ' EDMUND G. BROWN JR. '
-7 Attorney General of California -
JAMES LEDAKIS
8 ~ Supervising Deputy Attorney General
10 KARENL.GORDON
11 Deputy Attorney General -
Attorneys for Complainant
12 "
13 )
SD2010800631
14 || 70366651.docx
15,
el
17 ||
18
19 |
20
21
22
23
- 24 !
25
26 ||
27
28
11 . .o
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EDMUND G BROWN JR.

Attorney General of California

~ 2 || LINDA K. SCHNEIDER
| Supervising Deputy Attorney General
3 || SHERRY L. LEDAKIS
Deputy Attorney General
4 || State Bar No. 131767
110 West "A" Street, Suite 1100
5 ‘San Diego, CA 92101
P.0O. Box 85266
6 San Diego; CA 92186- 5266
Telephone: (619) 645-2078
7 Facsimile: (619) 645-2061
Attorneys for Complainant
8 : _
" BEFORE THE
9 . STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
10 STATE OF CALIFORNIA
11 : ]
In the Matter of the Petition to Revoke Case No, 2003-181
12 || Probation Against,
13 || PHILLIP MCELDOWNEY . o
9580 Garden Grove, #105 : PETITION TO REVOKE PROBATION
14 || Garden Grove, CA 92844 o .
15§l Certificate of Registration to Prac’uce
6 Optometry No. 9742
' Respondent.
17
) 18 Complam ant alleges:
19 1.. - Mona Maggio (Complamant) brings this Petition to Revoke Probation so]ely in her
20 || official capacity as the Executive Officer of the State Board of Optometry, Department of
‘\ 21 || Consumer Affa1rs
2\ 2. On or about September 6, 199] the State Board of Optometry issued Certificate of
23 || Registration to Practice Optometry No. 9742 to Phillip McEldowney (Respondent). The
24 Optometry License was in effect at all times relevam to the charges brought herein and will
Y
25 exp1re on October 31, 2011 unless renewed.
26 ~ Prior Disciplinary Achon _
‘ 27 3. In adisciplinary action entitled In the Matter of the Accusation Against Phillip
28.

McEldowney, Case No. 2003 181, the State Board of Optometry, issued a decision, effective July
1 .

PETITION TO REVOKE PRQBATION Case No. 2003-181)




]0,2006, 111w111;11 Respondent’s Optometr)'f onzmsa was revoked. How;;vgx, the revocation was
stayed and Respondent’s license was placed on probation for a period of five years with certain
terms and.conditions. A copy of that deciéi_on is attached as Exhibit A and is incorporated by
reference. | ‘

-JURISDICTION

O o =2

4 THis Peiition o Revoke Probation is brought before theState Board of Optometry—
(Board), Depa_rtm’eni’ of Consumer Affairs, under the authority of the following laws. All section
references are to the Business and Professions Code unless otherwise indicated.

5. Code section 118(b) provides: : :

(b) The suspension, expiration, or forfeiture by operation of law of a license issued
by a board in the department, or its suspension, forfeiture, or cancellation by order of
the board or by order of a court of law, or its surrender without the written consent of
the board, shall not, during any period in which it may be renewed, restored, reissued,
or reinstated, deprive the board of its authority 1o institute or continue a disciplinary
proceeding against the licensee upon any ground provided by law or to enter an order
suspending or revoking the license or otherwise taking disciplinary action against the
- licensee on any such ground. : : :

6. Code sections 3024 and 3090 provide that-the Board may take disci}blinar§} action
against any optomeiry license issued bs./ the Board, including, but not 1imited 1o, revocatibﬁ or
suspension of the license, in addition to placing terms and céndiﬁons on the license.

7. This pétition to revoke pr'obation‘ is brought pursuaﬁt_to Condiﬁon I\:lo. 12-of the

Decision and Order in Case No. 2003-181 which states:

VIOLATION OF PROBATION - If Respondent violates the conditions of his
~ probation, the Board, after giving the Respondent notice and an opportunity to be
heard, may set aside the stay order and impose the stayed discipline
(revocation/suspension) of the Respondent’s license.

. If, during the period of }:irobation, an accusation or petition to revoke probation has
been filed against Respondent’s license or the Attorney General’s Office has been requested
to prepare an accusation or petition to revoke probation against Respondent’s license, the
probationary period shall automatically be extended and shall not expire until the accusation
or petition has-been acted upon by the Board.

8. Respondent’é probation is subject to revocation because he failed to comply with
several terms of probation, as set forth below.
111

111

2
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(Failure to Comply with Board's Probation Program)
9 At all times after the effective date of Respondent’s p]'obatién, Condition 3 stated:

COMPLY . WITH THE BOARD’S PROBATION PROGRAM - Respondent shall
fully comply with the conditions of the Probation Program established by the Board and.
cooperate with representatives of the Board in its monitoring and investigation of the .
respondent’s compliance with the Board*s Probation Program. Respondent shall inform the

10
11
12
13
14

15
16
17
18
19
20
21
22
23
2
25
26
27

Board ifl writing within o more titan 15 daysof any-address change and-shallatalltimes——————

- maintain an active, current license status with the Board, including during any period of
suspension. ’ '

Respondent shall comply with the Board’s probation surveillance program, including
but not limited to; allowing access to respondent’s optometric practice and patient records
upon request-of the Board or its agent. Upon successful completion of probation, -
respondent’s license shall be fully restored. » :

10. ‘Responden"c‘s probation is subject to 'revoca‘cidn because he failed to comply with
Probation C'ondi.tion- 3, by féiling to submit the Ijequired quarterly Written'.reports to the Bo-ard, by
failing to obtain a Board approved supervisor, by failing to take the law portion of the Iiceﬁsing
examinati_on,‘ and by failing to complete a continuing educat’ioh course in ethics, the details of
Which are set forth with more particularity below.

SECOND CAUSE TO REVOKE PROBATION :

(Failure to Submit Written Reports)

11, Atall times after the effective date of Respondent’s probation, Cohdi_tion 6 stated:

SUBMIT WRITTEN REPORTS — Respondent during the period of probation, shall
submit or cause to be submitted such written reports/declarations and verification of actions
under penalty of perjury, as required by the Board. These reports/declarations shall contain
statements relative to Respondent’s compliance with all of the conditions of the Board’s
Probation Program. Respondent shall immediately execute all release of information forms.

" as may be required by the Board or its representatives.

Respondent shall provide a copy of this decision to the optometric regulatory agency
. in every state and territory in which he has an optometry license.

12.  Respondent’s probation is subject to revocation because he failed to comply with

_Probation Condition 6, in'that the Board has required that hé submit quarterly reports, and

Respondent has only submitted two quarterly reports documenting his compliance with the terms
of probation during the entire probaﬁonary period.

111

-

o)

N .

" T HIRST CAUSE TO REVORE PROBATION "~~~
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" THIRD CAUSE TO REVOKE PROBATION 777 7T

2 (Failure to Obtain an Approved Supervisor)
3 13'. At éil, times after the effective date of Respondent’s probation, Condition 9 stated:
4 A SUPERVISION — Respondent shall obtain prior'approval from the Board regarding -
, " Respondent’s level of supervision and/or collaboration before commencing or eontinuing
5 *-the practice of optometry: - - R e
6 , Respondent shall pracﬁce only Tmder the direct supervision of an optometristingood
standing (no current discipline) with the Board of Optometry, unless alternative methods of
7 supervision and/or collaboration (e.g., with an ophthalmologist or other physician) are -
approved. Respondent’s level of supervision and/or collaboration may include, but is not
8 limited to the following: . a :
9 The individual providing supervision and/or collaboration has person-to-person
~ communication with Respondent at least twice during each work day. ' '
10 : - : _ :
11 14. Respondent’s probation is subject to revocation because he failed to comply with
12 || Probation Condition 9, by failing to obtain aBoard approved supervisor as referenced above,
13 FOURTH CAUSE TO REVOKE PROBATION
14 (Failed to Take Law Portion of Licensing Examination)
15 15. At all times after the effective date'of Respondent’s probation, Condition 14 stated:
16 RE-EXAMINATION — Within 60 days of the effective date of this decision, or
: within some other time as prescribed in writing by the board, Respondent shall take and
17 pass the law portion of the licensing exam. If respondent fails this examination,
Respondent must take and pass a re-examination as approved by the board. The waiting
18 period between repeat examinations shall be at six-month irtervals until success is
19 achieved. The Respondent shall pay the cost of any such examination.
' 1f Respondent fails the first examination, Resboﬁdent shall cease the practice of -
20 optometry until the re-examination has been successfully passed as evidenced by written
- notice to Respondent from the board. Failure to pass the required examination no later
2] than 100 days prior to the termination date of probation shall constitute a violation of
probation. '
22 '
23 16. Reépo_ndent’s probation is subject to revocation because he failed to comply with
24 || Probation Condition 14, in that'he failed to take the examination referenced above. ‘
250 /11 -
2641 /71
274 /11
2870\ 11/

4
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“HIFTH CAUSE T0 REVOKE PROBATION ™ 77 7777 ™

: SR -
2 (Failéd to Take Ethics Course)
3 17. Atall times after the effective date of Respondent’s probation, Condition 15 stated:
4 CONTINUING EDUCATION COURSE IN ETHICS — Within 90 days of the
effective date of the Board’s Decision and Order, Respondent shall submit the name ofa
S -continuing education course in ethics for prior-Board approval. -Said course must be taken
_and completed within one year from the effective date of the Board’s Decision and Order.
6 " The costs.associated with the ethics course shall be paid by the Respondent. Units™
obtained for an approved course in ethics shall not be used for continuing education units
7 required for renewal of licensure. Respondent shall submit to the Board the original
transcripts or certificates of completion for the ethics course. The Board shall return the
§ original documents to respondent after photocopying them for its records.
9 18. Respondent‘s probation is subject to-revocation in that he failed to comply with
10 Probaﬁon Condition 15, by failing to take the required qontinuing educati@n course in ethics .
11 || referenced above.
12 , PRAYER
13 WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
14 || and that fbllowing the hearing, the State Board of Optometry issue a decision:
15 1. Revoking the probation in Case No. 2003-1 81 and imposing the disciplinary order.
16 |i-that wasbs‘tayed thereby revoking Certificate of Registratidn to Practice Optometry No. 9742
17 || issued to Phillip McEldowney; _ VI
18 | 2. Revoking or suspending Certificate of Registration to Practice Optometry No. 9742, .
19. issued o Phillip McEldowney; : ‘ |
20 3 Tél{ihg such other and further action as deemed necessary and proper.
21" | _
2o _Shols Zigge)
|| pATED: __2/70 /! 0 P ppia 2 ) Ve on
23| T - MONA MAGGIO ! ,
: ‘ Executive Officer
- 24 State Board of Optometry )
Department of Consumer Affairs
25 State of California
: Complainant
26 ‘
27 || $D201080063) |
28
. |
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Exhibit A

“Decision and Order
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BEFORE THE
STATE BOARD OF OPTOMETRY:
DEPARTMENT OF CONSUMER AFFARIS

STATE OF CALIFORNIA
Tn-the Matter-of the-Accusation-Against— | CaseNo 2003-181
PHILLIP MC ELDOWNEY, O. D , - OAH No. 2006010729

6420 East Oakview Lane
Anaheim, CA 92807

Optometnc Reglstratmn No. 9742
Respondent

"DECISION AND ORDER

.The attached Stipulated Settlement and Dlsclplmary Order is hereby adopted by

the State Board of Optometry, as its Decision in this matter.

This Decision shall become effectiveon . July 10, 2006

Itis so ORDERED June 8, 2006

ﬁﬁa@%@

_________.__.______.__——————
FOR THE STATE BOARD OF OPTOMETRY

- AGO - 00008
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51 P-0-Box- 85266

BILL LOCKYER Attorney General
of the State of California

SHERRY L. LEDAKIS, State Bar No. 131767
Deputy Attorney General

California Department of Justice

110 West "A" Street, Suite 1100

San Diego, CA 92101

San Diego, CA 92186-5266
Telephone: (619) 645-2078
Facsimile: (619)645-2061

Attorneys for Complamant
| BEFORE THE

: STATE BOARD OF OPTOMETIRY
DEPARTMENT OF CONSUMER AFFATRS

} - STATE OF CALIFORNIA
In the Matter Of the Acoﬁsation A’gains’t: | Case No 2003-1 814
PHILLIP MC ELDOWNEY, O. D '4 ‘ OAI-I No 200601 0729
6420 Bast Oakview Lane- - . o hh
Angheim, CA 92807 : ) © | STIPULATED SETTLEMENT AND |.
. : DESCIPLINARY ORDER

Optometnc Reglstratmn No. 9742

Respcmdent gl

I’f IS HEREBY .S.TIPULATED AND AGREED by gnd be’tweéﬁ the parties to the
above‘-enfiﬂed pIo ceedings that the following mattérs are true: : ' |
PARTIES |
. 1 Taryn Smlth Complamant is the Executive Officer of the Board of
Optometry.” She brought this action solely in her ofﬁmal capacity and is represented in this |
matter by Bill Loqkyef, Attorney General of the State of Cahforma by Sherry L Ledalkis, Deputy
Attoméy General.
o 2. Respondem Phllhp Mec Eldowney 0.D., respondent, is representmg
himself in thls proceedmg and has chosen not to' exercise hxs right to be represented by counsel.
3,.- -Onor abor Septem‘bm 6; 1991, the Board of Optometry 1ssued

Optdmetric Regxstrahon No 9742 to Phillip Mc El downey Q.D. The Reg1strat1on will expire on

.

October 31, 2007, unless renewed,

AGO - 00010




JURISDICTION

4 Accusation No. 2003-181 was filed before the Board, and is currently

'Y alaYsla Akl

2
3 pendmg against Respondent. The Accusation and-all other statutonly required documents were,
. 4 properly served on respondent on December 8, 2005. Respondent timely filed his Notlce of
-5 | Defense contestrn,c,r the Accusatron A copy of Aecusatmn No. 2003-181 is attached as exhibit A,
6 | and 1ncorporated herein by reference. '
7 ADVISEMENT AND WAIVERS
8| S5 Respondent has carefully read and understands the charges and allegatlons
9 contamed in Accusation. No 2003-181. Respondent has also carefully read and understands the .
10 || effects of this Stlpulated Settlement and Dlsmphnary Order ‘
11 6 Respondent is fully aware of his legal nghts in th1s matter, including the
1 2 | right to aheanng on the charges and allegatwns in the Accusanon the right to be represented by -
13 || counsel at his own expense fhe right to- confront and cross—examme the w1tnesses against lnm
P 14 | the right to present evidence and to testlfy on his own behalf the right to the issuance of
15 subpoenas to compel the attendance of wmesses and the productmn of documents; the right to .
16 recons1deratron and court rev1ew ofan adverse dec131on and 4ll ofher nghts accorded by the
17 | California Adrmmstratwe Procedure Act and other applicable 1aws ',
18 7. Respondent voluntarily, knowmgr y, and 1nte111gent1y waives and gwes up
19. eaeh and every right set forth above. '
2 | " CULPABILITY o
21 8. Respondent admits the truth of each and erzery chai‘ge and allegation in
22 || Accusation No. 2003-181, | | |
23 9. Respondent agrees that his Optometnc Regxstratlon is subJ ect to diseipline ‘
24| and he agress to be bound by the Board's nnposmon of discipline as set forth in the. Dlsorplmary ' ‘
iS | Qrder below.
s |11 ) |
27\ 11
28 |11



]

" CONTINGENCY

10.  The parties understand and agree that facsimile copies of this Stipule_ted

Settlement and Disciplinary Order, including facsimile sitnlatures thereto, shall have the same

force and effect as the ongmals

; In cons 1dera’non oﬁthe fozegomg admlssmns and st1pu1atlons, the par’nes

0 ~1 O U

H
17

agree that the Board may, w1thout further notice or fonnal proceedmg, ssue and enter the
following Dlsolphnary Order. |
o © piIs CIPLINARY ORDER-

IT IS HEMBY ORDERED that Optometric Reglstra’non No. 9742 issued to

Ph1111p Me Eldowney, 0.D. s revoked. However the revocation is stayed and respondent is

: placed on proba’non for ﬁve (5) years on the following terms and conditions.

SEVERABILITY CLAUSE - BEach condition of probation contained herem is 8 -

separate and dtstlnot condition. If any condmon of this Order, or any application thereof is.

declared unenforceable in whole, 1n part, or to any extent the remainder of this Order, and all

vahd and enforceable to the fullest extent perrmtted by law.

(1} ACTUAL SUSPENSION OF LICENSE Respondent is suspended from

 the | practme of optometry for two (2) weeks to be ‘served w1thm th1rty (30) days of the effeotwe

_date of the de01s1on

Durmg the suspens1on period, all probation conditions are in full force and effect

reduction of this probationaiy time penod

A full and detalled account of any and all wolanons of law shall be 16p01’t6d by the respondent to
the Board in writing within se\!enty-two (72) hours of occurrenoe To penmt monitoring of

compliance with this condition; 1espondent shall submit: completed ﬁngerprmt forms and

' ﬁngerpnnt fees within 45 days of the effectwe date of the decision, unless previously submitted ‘

as part of the licensure application process.

- AGO - 00012

other apphcatlons thereof, shall not be affected Each cond1t1on of th1s Order: shall separately be |

except those relating to actual optometnc practice. This penod of suspension will not apply to- the '

) DBEY ATLLAWS Respondent shall obey all i‘ederal state and looal laws.




1nclud1ng probatmn or parole and the order is violated, thts shall be deemed a. v1olatron of these
probatlon eondltrons, and-may result in the ﬁhng of an’ accusat-lon end/o_r petition to revoke
piobation. |

(3) COMPLY WITH THD BOARD’S PROBATION PROGRAM

CRIMINAL COURT ORDERS If respondent is under cnmmal court orders, '

Resp ondent shall fully comply with the conditions of the Probation Program estabhshed by the
Board and cooperate with representatwes of'the Board in its rnonrtonng and mvestlgatron of the -
respondent’s compliance with the Board’s Probation Program. Respondent shall inform the
Board i in writing within'no more than 15 days of any address change and shall at all times

mamtaln ar active, ourrent license status with the Board moludrng du:rmg any period of

‘| suspension.

Respondent shall comply with the Board's probation surverllance programy,
1nclud1ng but not 11rn1ted io, allowmg access to respondent’s optornetnc practrce and patient
reo.ord's upon request of the Bo a_rd orits agent. Upon successrul completion of probatron, 4

respondent’s license shall be fully restored

-

@ 'REPORT IN PF‘PSON Respondent durtnv the pBI.‘lOd of; probatlon shall
appear" in person at 1nter\{1ews/meet1ngs as d;reoted by the Board orits desrgnated

representatwes

() RESIDENCY PRACTICE OR LICENSURE OUTSIDE OF STA TE -

Penods of residency or practice as an optornetnst outside. of California shall not apply toward a.
1eduotton of this prob afion time period. Respondent $ prob ation is tolled, if and when he or she
resrdes outsrde of California. The respondent miust provide written notice to the Board wrthrn 15-
days of any change of residency or practice outside the state, and within 30 days prior to Te-
establishing residency or returmng to practice in thrs state. -

Respondent shall provide a list. of all states and territories where he or she has

status of each license and any changes in such license status during the term of prob atron

1

AGO - 00013

ever been licensed as an optometrist, Respondent shal] further provrde mfor:matron regardrng the. }..._..
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'Respondent shall inform the Board if he appl.i'es for or obtains a new optometry license during

¢

the term of: probatlon

©) SUBMIT WTTEN REPORTS Respondent ‘Juring the penod of

probatmn shall submlt o1 cause to be submltted such written reports/deolarahons and venﬁoanon' '

‘co = tn

s}

10
11
'1‘2‘

13
14

15
16

17
18
19
20
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2
23
24
25
26
27
28

{-of actions under penalty of perjury, as required by the Board These reports/deolaratlons shall .

contain statements relative o responden’c’s comphance with all of the conditions of the Board’s
Probation Program Respondent shall 1mmed1ately execuie all release of 1n1”ormat1on forms as
may be requlred by the: Board or its representatwes

Respondent shal[ prcmde i copy of this: deols1on to the optometne regulatory
agency in every staté and temtory in Whmh he or she has an optometry license.

(7) FUNCTION AS AN OPTOMETRIST- Respondent during the penod of

probatlon shall engage in the practlce of optometry in Cahforma for & minimim of 24 hours’ per
week ot 6 consecunve months each year, for each yea;r of proba’non . '

For purposes of comphance with the section, “engage in the prac’nee of
optometry" rnay include, when approved by thé Board, volunteer work: as an optometnst or work
in any non-direct pa’nent care posmon that requnes hcensure as an optometnst |

If respondent has not complied with thls condltlon dunng the probatlonary term,

.and the respondent has presented sufficient docurnentauon of his or her good faith efforts to '

comply with th1s condition, and if no other condltlons have been vlolated the Board, inits-
discretion, may grant an extensmn of the respondent’s p:robahon penod up to one year without
further heari ing in orde1 to comply with this condmon Dunng the one year extensmn, all ongmal
conditions of prob anon shall apply. |

(8) EMPLOVMENT APPROVAL AND REPORTING }REOUIRENENTS -

Re’spondent shall obtain prior approval from the Board before commenemg or continuing the

pr actlee of optometry. Respondent shall cause to be submitted to the Boald any available

pe1 formanoe evaluations and other employment related reports as an optometnst upon request of .
the Board, - ' |

111
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If working as an ernp]oyee respondent shall provide a copy of this decision to his”

In addition to the above respondent shal] notn’y the Board in wntmg within )

10

11
12

1
14
15
16
17
18

19

20
21
22

24

25 |

26
21
o 28

or her employer and munedrate superv1sors prior to commencement of the praotme of optometry '

. seventy -two (72) hours after he obtains any optometric employment Respondent shall notrfy the 1

—Board in-writing- w1th1n seventv-two—(—7—2—)—hours after he is terminated or separated regardless of .

the terrnmatmn or separatxon _
| ® SUPERVISION Respondent shall obtam pnor approval from the Board

regardmg respondent’s level of superv151on and/or collaborat1on before commencing or.

' conttnumg the practtoe of optometry. .

' Respondent shall praotroe only under the- d1reot supervision of an optometrist in
good standmg (no current drscrphne) with the Board of Optometry, unless alternatlve rnethods of
supervrsron and/or collaboratron (e g,, with. an ophthalmologtst or other physrcran) are approved
Réspondent’s level of supervision and/or collaboration may 1nclude but is not 11m1ted to the
fotlotvmg: . | |

. The individuat provi.ding snpervisi'on' and/or collaborati-on.has person?to-per_son
oomrnunroatlon with respondent atleast’ tw1ce during each work day

(10) EMPLOYMENT LIMITATIONS Respondent shall not work in any : '

“health care setting as-a supervrsor of optometrists. The Board may additionally restnct
respondent from supervising teohn1e1ans and/ or unhoensed assrsttve personnel ona case—by-oase
basis. Respondent shall not work as a faculty member in an approved sohoo] of optometry or as
an instructor m a Board approved contmumg education pro gram ‘Respondent shall work only on

a regulally assigned, 1dent1ﬁed and predeterrmned worksrce(s)

If respondent is working or intends to work in excess of 40° hours per week, the
Board ‘may request docurnentatron to determine whether there should be restn ctlons on the hours
“of work.

(11} COST RECOVERY Respondent shall pay to the Board costs associated

with its m\/estrgatron and enfor cement pursuant to Business and Professrons Code Sectton 1?5 3

AN - NNNAR

cause, from any optornetnc employrnent with a full explanation of the orrcurnstances surrounding: ‘




in the. arnount of &8 492.00. Respondent shall be pernntted to pay these costs ina payment plan
approved by the Board, wrth payments to be completed no’ later than three months prior to the

' end of the probatlon term ’

JIE respondent has not comphed w1th this condition dunng the probatronary term,

and Tesponden t‘has‘presented sufﬁetent documentatlen ofhis orher good falth efforts_to_c_o,mply
w1th thls eondltlon and ifno other toriditions have been v101ated the Board, in its d1scretron
may grant an extensmn of the respondent’s probatron period up to one year w1thout further
heanng in order to oomply with this condition. Dunng the one year extensron, all ongmal

conditions of probatmn will apply

(12) VIOLATION: OF PROBATION If respondent v1olates the conditions of
~| his probat1on, the Board after gwmg the respondent, nottoe and an opportumty to be heard, may

' set aside the stay orde:r and i 1mpose the stayed drscrphne (revocatlon/suspensmn) of the
respondent’s ficense. - % ‘ |

I, dunng the penod of probat1on an accusatron or petition to revoke prob ation -
‘has been filed agarnst respondent’s hcense or the Attorney General’s Office has been requested
10 prepare an accusatlon or petmon -{o revoke probatron agarnSL the respondent 8 hcense the '
probanonary period shall automatlcally be extended and shall not expire until the aecusatton or
petition has been acted upon by the Board '

(13) LICENSE SURRENDER Durmg respondent’s term of probatlon ifhe -
ceases practicing due to ret1rement or health TEaso1s, or 18 othemqse unable to satisfy the '
oondmons of probatwn respondent may surrender lis or her hcense to the Board. The Board
| reserves fhe right to evaluate lespondent’s request and to exercise its discretion whether t0 grant
the request or to take any ofher action deemed appropnate and reasonable under the
circumstances, without fuirther heanng Upon forrml acceptance of the tendered license and w'ail |
certlﬁcate 1espondent will no 1onge1 be subject to the conditions of probation.

- Surrender of resprndent’s license shallbe’ considered a dlse1phna1'y actlon and -

' shall become a part of 1espondent’s license history with the Board An optometnst whose hcense.'

111
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‘ effeotwe date of the d1501p11nary demsmn

has'been surrendered"rnay petition the Board for reins_taternent no sooner. than one year from the ‘

(14) REEM%MATION . Within 60 days of the’ effectwe date of this =

decxslon, or wlthm some other tlrne as prescnbed in wntmg by the board, respondent shall take

.Wn

O oo~ Oh

10
11
12

14

15

16

17

18

19

- 20.

21

2
23
2%

26

27
28

to respondent from the board. Faﬂure to pass the requrred exarnmatton no later than 100 days
’pnor to the termmatlon date of prob: ation shall constnute 8 vrolatlon of prob atlon
13 0

-the effective date of the Board’s Decision and .Order, respondent stiall submit the name of &

and pass the- Taw portlonoﬂthe 110ens1ng exam. If respondent fzuls th1s exammatton respondent '

it o

:rnust take and passa re—examrnatmn as approved by the board The waiting period between .

repeat e'xarnmatlons shall be at six-month -1ntervals until success is achieved. The respondent -

shall pay the cost of any such examination, | |
If respondent fails the first exammatlon, respondent shall cease the praotme of -

optornetry until the re~exam1nat10n has been sucoessfully passed as ev1denoed by Wntten notice

- (185) CONTINUING EDUCATION COURSE I'N ETHICS Wlthm 90 days of

continuing educatlon course in ethics for prior Board approval Sald course must be taken and
completed w1thm one yéar frorn the e‘:feotlve date of the Board S De0131on and Order The costs
assoc1ated wrth the eth1es course shall be paid by the respondent ‘Units obtamed for an approved
course in ethics shall not be used for contmumg edueatmn units requlred for renewal of hcensure
Respondent shall submit to the Board the original transcnpts or certlﬁcates of oompletmn for the
ethics course The Board shall return the ongmal documents to respondent afer photoeopymg
them for 1ts records.

1 6) IPRAC TICE BY LEGAL NAME Respondent shall use his legal namein -

all his professional endeavors as an optometnst‘ including but hmlted to, any and all advernsmg,
signage, busmess cards, letLerhead and name tags. He shall be known to ohents and staff as
Phﬂhp McEldowney, O D Any use of any other name, 1nclud1ng Dr. Bo, shall be a \llolatlon of
prob etlon.

na
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MBS B ;c_,;,:pg,: M LME H“;E:“'E‘E“"; 71453459654 TO L 45206l 00 P ‘mmE Y -
i (17) HAVE NO BUSINL‘SS RELATIONSHIP WITI-I A REGISTERED
' .2  DISPENSING OPTIC‘IAN RespOndenr shall have 1o membershlp propnetary mtc:rest, A
3 coownershlp, landlord tenant relatlonship, or a.ny prohi—shanng arrangcment in any form '
4 dITSCt]y or mdxrectly, mth a registered dlspensmg opticlan Any vzolatlon of this sectlon o
5. consnfutes 2 vwla‘czormf respondcnt 5 probafmn : '
i 6| ACC‘EPTANCE ,
7. hdve carefully read the Stlpulatmd Settlamcn’c and Dlscxplma:y Older I
8| underbta,nd the st1pu1a‘c10n ancl thu effect it will have oh my Optomemc Reglstratz on, I cnter into |
‘9 |l this St1puiated Settlement and stoiplmary Order vo untanly, know mc*ly and mtelhgunt}y, and
:l 0 || agreeto be bound by 1 the Dec1s1on and Ordc:r of the Board of Optometry
'JI-VDATED §/5”/6é
12 |
- JJZ@% U
o PHILLIP MC ELD@:JVNEY O D
14 Regpondent -
15 '
16
17| | 'ENDORSEMENT
lé i ’Ihc foregomg St1pulated Settlement and Dlsc1p11nary Ordcr 18 hereby respectfully
19 submmcd for consideration by the State Boa:d of Optometry
20| DATED: D @/c% |
21 BILL LOCI\YER Attorney General -
5 - of the State nf thforma '
z G} g‘/ ng
24 SHERR‘;V L. LEDAK]S
s D.eputy Attorney General
5.26' - Atiorneys for Complainant
27 || D3 Matier 1D SD2008700905 "
- 3007199%.0pd
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BILL LOCKYER, Attorney General

L \ ’ of the State of California
2 || SHERRY L. LEDAKIS, State Bar No 131767
- Deputy Attorney General
3 || California Department of Justice
|l 110 West "A" Street, Suite 1100
4 || San Diego, CA 92101
5 il P.O. Box 85266 .
- I"San Diego, CA 92186-5266
6_|_Telephone:. (619)645-2078
" || Facsimile: (619) 645-2061
T -
Attorneys for Complainant
8 4 .
BEFORE THE
9 STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
10 STATE OF CALIFORNIA
11 | In the Matter of the Acousation Against: Case No. 2003 181
12 || PHILLIP MC ELDOWNEY ‘ OAH No.
13 | 6420 Bast Oakview Lane - ACCUSATION
Q “Anaheim, CA 92807 :
14 || Optometric Registration No. No. OPT9742
Statement of Licensure No. No. 2855
15
Respondent.
16 »
17 ‘Complainant alleges:
8 * PARTIES
19 _ _ - L. Taryn Smith brings this Accusation solely in her official capacity as the
20 || Executive Officer of the State Board of Optometry; Department of Consumer Affairs. |
21| 2. On or about September 6, 1991, the State Board of Optometry issued
22|l Optometric Registration Number 9742 to Phillip Mc Eldowney, respondent, with an address of
23 |l record of 6420 East Qakview Lane, Anaheim, California, 92807. This license expired on
" 24 | October 31,2003, and has not be renewed. | _ '
‘ 25 3. On or about September 16, 1998, the State Board of Optometry isgned
Q 26 || Statement of Licensure Number 2855 to respondent to practice optometry at an additional place
27 |t of employment with Damel Quon at 333 Bristol Street #1872, Costa Mesa, CA 92626. The |
28 | Statement of Licensure expired on October 31, 1999, and has not been renewed. '

1




JURISDICTION

4, This Accusation is brought before the State Board of Optometry, Board,

Department of Consumer Affairs, under the authority of the following laws. All section

references are to the Business and Professions Code unless otherwise indicated.

. a. Section 3101 provides:

10
11
12

13
14
15
16
-
18
19
20
21
22
23
24
25
26
27
28

111

Theﬁobtdi-n-i-ng—of-any—fe@by_fraud_o.r_misr.epr.es‘.enfafion
constitutes unprofessional conduét. |

b. Section 3096.6 provides in part:

~ Knowingly making or signing 'any certificate or other document directly or

indirectly related to the practice of optometry that falselvy‘represents the existence or
nonexistence of a sfate of facts constitutes unprofessional conduct. |

C. Section 3127 provides: |

It is unlawful to practice optometry in this State without having at the time
of dcﬁng s0 a valid, unrévoked, and unexpired certificate of registration as an optometrist.

d.  Section 301;40 provides: |

Itis unianul for any person to engage in the practice of optometry or to

display 4 sign or in any manner to advertise or.hold himself out as an optometrist without

- first having obtained a certificate of registration from the Board.

e. Section 3128 provides:

It is unlawful to advertise by displaying a sign or otherwise or hold himself
out to be an optometrist without havivngl at the time of so doing a valid unrevoked
certificate of registration from the Board. |

| f. Section 3070 provides:

Before engaging in the practice of optometry, each registered optometrist

 shall no'tify the board in writing of the address or addresses where he is to engage, or

intends to engage, in the practice of optometry and, also, of any changes in his place of
practice. The practice of optometry is the performing or the controlling of any of the acts
set forth in Section 3041. Any notice required to be given by the board to any registered
optometrist may be given by United States mail to this address, postage thereon prepaid.




g. Section 3075 provides:

(a) Each holderof a certificate of registration or a certificate of issuance of
his certificate of registration shall keep it conspicuously posted in his office or place of
practice at all times.

(b) The board may, by rule or regulation, provide that, when the holder of .
a certificate of registration has more than one office or place of practice or is employed to
practice optometry in more than one office or place of practice and it is infeasible to have

" his certificate of registration posted in more than one of such offices or places of practice, |~ =

10

11
12
13
14
15
16
17

- 18

19
20
21
22

23

25

26
27

28

he-shall-have-such-other-evidence-as- may-be-prescribed by-the board-that-he-is licensed-to—
practice optometry in California conspicuously posted in each of such additional offices

or places of practice which he has or where he is employed to practice optometry. When

the board is requested by a holder of a certificate of registration or certificate of issuance
of his certificate of registration to issue such other evidence that he is licensed to practice
optometry, the board may charge a fee not to exceed twenty-five dollars ($25) for each
issuance of such other evidence. - : : :

h. Section 3077 provides in part:

- As used in this section "office" means any office or other place for the
practice of optometry. (a) No person, singly or in combination with others, may have an
office unless he or she is registered to practice optometry under this chapter.

~(c) On and after October 1, 1959, no optometrist, and no two or more .
optometrists jointly, may have more than one office unless he, or she, or they comply
with the provisions of this chapter as to an additional office. Such additional office, for
the purposes of this chapter, constitutes a branch office.

5. This Accusation is also brought before the State Board of Optometry under

the authority of Title 16 of the Caﬁfomia Code of Regulations.

111

in Sacramento.

A. Section 1505 provides:

' - (a) The notification of intention to engage in the practice of optometry
which is required by Section 3070 of the code shall be addressed to the Board at its office

' (b) Such notification of intention to engage in the practice of optometry
includes notifying the Board of intention to accept employment to practice optometry, the

. name or names of the optometrist or optometrists, or those who by law may employ an

optometrist and the address or addresses of the office or offices at which the certificate
holder will be employed. -

B. Section 1506(c)(2) provides:

y Where the optometrist does not own a practice, singly or jointly with any
others, but practices optometry in two or more offices as an employee, he/she shall inform
the Board in writing as to which of such offices shall be deemed his/her principal place of

practice. - :




6. Section 125.3 of the Code provides, in pertinent part, that the Board may - "

request the administrative law judge to direct a licentiate found to have committed a violation or

2
3 | violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation
4 || and enforcement of the case.
5 FACTS
_6— 7~ On-Nevemb er—l—l8,—2—093,—thefBoa-rd—recei-v-ed-a-complai-nt_from-a-consum.er_
7 who.said he had gone.to Optical Land, an optical company, had his eyes exarnined by Dr. Bo, but
8 || Dr. Bo had not provided him with a prescri‘ption. The Board does not have a record of anyone
9 named "Dr. Bo" working at Optical Land. | |
10 g. ~ On May 28, 2004, a Cease and Desist Order was sent to respondent by the
11 || Board of Optometry. This order informed respondent that his optometric license was expired and
| 12 | that he was not vahdly licensed or authorized to practice optometry. It further 1nformed him that
13 || in order to reinstate his certificate, he needed to pay the renewal fee of $300, plus a $25
Q 14 | delinquent fee, and to submit documentation of completion of 50 hours of continuing education
15 || courses. Respondent was told to cease and desist practicing optometry until such time as his
16 cert1ﬁcate had been relnstated o
17 - 0. |  On July 19, 2004, a Notice of Citation and Administrative Fine was sent to
18 || respondent. He was found to be in violation of several code sections concerning, inter alia |
19 practlcmg without a valid unexplred certificate, falhng to notify the Board of hlS change in
20 | address, failing to display hlS certificate of licensure in multiple offices, and holding himself out-
21 || as an optometrist w1thout a valid license, with a total fine assessment of $8,201.00. Respondent
22 | failed to respond to this Notice of Citation. | |
23 10. On June 16, 2005, an undercover operation was conducte_d at Optical
~ 24 | Land, 9580 Garden Grove Blvd,, #105, Garden Grove, California. Investigators Carceres and
25 Moore conducted the investigation. |
: Q 26 11.  On June 16, 2005, Investlgator Carceres had an appomtment for an eye
~ 27 {| examination at Optical Land. She was introduced to "Dr. Bo."
2| 11/ | |




12. . After filling out paperwork, Dr. Bo took Inyestigator Carceres out of
Optical Land to a building adjacent to Optical Land where he performed the eye examination.
13, When Investigator Carceres and Dr. Bo exited the examination room they

were met by Investigator Moore. Investigator Careeres told Moore she had received an eye

examrnatlon from respondent She handed Moore a recerpt for $40.00 for the examination. The

|i-receipt-contained-the busmessmame, “Opt_lcal Land " 9580 Garden Grove Blvd Ste 105 Garden

10,

11
12
13
14
15
16
17

18
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20
21
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- 23
- 24

25
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27

28

Grove, CA 92844,

14,  Respondent was asked for his identification. His driver’s license
identified him as Phillip Joseph Mc Eldowney. Respondent provided the _investigatore with his
optornetric.li‘cense_ number. A call to the Board of Optometry confirmed the fact that- |
‘respondent’s optometric license expired on October 31, 2003. - -.

15.  The investigators entered the examination room and photo graphed the -

room, the equipment and the walls.

' 16.  When the investigators informed respondent that his license was expired,
he told them he had neglected to complete his continuing education requirements and therefore,

allowed hlS license to expire.
17 ~ Peter Kim, the owner of Optical Land, told Investigator Moore that
respondent had been performing eye examinations at that Jocation for more than one year.

FIRST CAUSE FOR DISCIPLINE

(Obtaining Fee by Fraud or Misrepresentation)
18. Respondent is subject to disciplinary action under section 3101 of the
Code, in that he obtained a fee by fraud or misrepresentation, as more particularly set forth above

1n paragraph 7 through and including paragraph 17.
SECOND CAUSE FOR DISCIPLINE

(Knowmgly Made or Signed a Document D1rectly Related to Optometry
' that Falsely Represents the Ex1stence of a State of Facts)

19.  Respondent is subject to disciplinary action under section 3096.6, in that

he knowingly made or signed a document directly related to the practice of optometry that falsely

5




represented the existence of a state of facrs, i.e., indicating that he harl a valid unexpired license
and was therefore competent to perform eye examinatione and write prescriptiohs, as more
partlcularly set forth above in paragraph 7 through and including paragraph 17

THIRD CAUSE FOR DISCIPLINE

7 _‘(Pj_nla\_).y‘ful Praotice of Optometry With an Expired License)

20— Respondent-is-subject-to-disciplinary-action under sections 3040_and 3127,

C‘
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in that he unlawfully practiced optometry while his license was expired as more particularly set

forth above in paragraph 7 through and ihc_luding paragraph 17.
FOURTH CAUSE FOR DISCIPLINE

 (Unlawfully Holding Himself Out as an Optometrist)

21.  Respondent is subject to disciplinary action under section 3 128, in that he
held himself out to be an optometrist when his license was expired and he was not lawfully
licensed to praotlce optometry, as more particularly set forth above in paragraph 7 through and
including paragraph 17.
| FIFTH CAUSE FOR DISCIPLINE

(Failure to Notify the Board of Place of Practice)
22.  Respondent is subject to disciplinary action under section 3 070 of the
Code, and Title 16 of the California Code of Regulaﬁor_is, section 1505, in that he failed to notify ,
the board in writing of the_address or addresses where he engaged, or intended to engage, in the
‘practice of optometry and,. also, of any changes in his place of practice, as more particularly set
forth above in paragraph 7 through and including paragraph 17.
| | SIXTH CAUSE FOR DISCIPLINE

(Failure to Post Reglstratlon and Llcense)

23. ’ Respondent is subject to d1301p11nary action under section 3075, in that he
failed to keep his certificate of registration conspicuously posted in hlS office or plaoe of practl.ce
at all times, as more particularly'set forth in paragraph 7 through arrd including paragraph 17.-
/11 | |
/1 /




SEVENTH CAUSE FOR DISCIPLINE

)
‘ 2 (Unlav?fu‘l Practice of Optometry)

3 24, Respohdent is subject to disciplinary »actvivon vunder section 3077, in that he
4 || performed eye examinations at an optometric office without being lawfully registéf_ed to practice
5 || optometry, as more particularly set errth‘ ixll rparagraph 7 fhrdugh and including paragraph 17.

6 EIGHTH CAUSE FORDISCIP_LTNP S

7 (Failed to Inform the Board as to Which Office was the Principle Place of Pfactice)

8 25. Respondeht is sﬁbject to disciplinary action under Title 16 of the

9 Caﬁfornia Code of Rggulations, section 1506, in that he failed to inform the Board in writing as
10 || to which office woulci be deemed his principa} pléce of practice, as more particularly set forth in
11 || paragraph 7 through and including paragraph 17.
12 | ' PRAYER

' 13 | WHEREFO‘RE, Complainant requests that a hearing be held on the matters herein
Q | 14 | alleged, and that following the hearing, the State Board of Optometry issue a decision:
15 | 1 Revoking or suspending Optometric Registration No. Number 9742,
16 issued to Phillip Mc Eldowney. |
17 | 2. Revoking or suspending Statement of Licensure No. Number 2855, issued
18 | to Phillip Mc Eldowney. |
19 | | T Ordering Phillip Mc Eldowney to pay the State Board of Optometry the
20 || reasonable costs of the investigation and enforcement of this case, pursuant to Business and
21 || Professions Code section 125.3. | |
22 | 4, Taking such other and further action as deemed necessary and proper.
23 | DATED: Hf‘ﬂbﬁ o
24 | .
o ) W OCM&\/ '
, U 26 | ’é‘?%{Y}'aN SY(;/H;FS, ;EXEEUTIVE OFFICER
ate Board of Optometry
27 Department of Consumer Affairs
State of California

28 Complainant
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CARD QF

- Or PTOMETRY
PROBATION COMPLIANCE REPORT
~ Name of Optometrist:  Dr. Philip McEldowney, O.D.

Case #: _ ' D1 2003-181
OPT License: #9742

" Probation Monitor: Jessica Sieferman _
“Jurisdictional Document: ~Decision"and Disciplinary Order No. 2010061376
Term—of-Probation:—'Eebrualty_1-8,_20-1-1_-_Eebruar.y_1.8,_20_1.6

Compliance is based upon documentation contained in Dr. McEldowney's complete probation
file. The complete probation file (100+ pages) can be made available to Board members upon
request.

" 1. OBEY ALL LAWS:
Compliant. There is no public record of any violations, and Dr. McEIdowney has
- not reported violating any laws since the effecttve date of the Decision.

2. QUARTERLY REPORTS:
Compliant. Dr. McEldowney has submltted all quarterly reports in the required
timeframe. .

3. PROBATION MONITORING PROGRAM:
' Compliant. Dr. McEldowney has complied with his condltlons of probation and has
been cooperative throughout his term of probation. :

4. FUNCTION AS AN OPTOMETRIST:
Compliant. Dr. McEldowney has worked above the required 24 hours per week,
pursuant to his Order.

5. NOTICE TO EMPLOYER:
N/A. Dr. McEldowney is self-employed.

6. NOTICE TO PATIENTS:
‘ Compliant. Dr. McEldowney submitted his notice to patlents within the required
timeframe and has it posted in his office. :

7. CHANGES OF EMPLOYMENT OR RESIDENCE:
Compliant. Dr. McEldowney has not had any changes of employment or
residence.

8. COST RECOVERY:
Compliant. Dr. McEIdowney has pald his cost recovery in fuII

9. TAKE AND PASS LICENSURE EXAMINATION:
Compliant. Dr. McEldowney ook and passed the CLRE on hlS first attempt.

Disclaimer: This report was prepared on May 14, 2012 and reflects compliance up to this date.



“T 7~ 10-VALID LICENSE STATUS: ) ' -

Compliant. Dr..McEldowney’s license_has remained, current and valid throughout

_ his probationary term.

" 11, TOLLING FOR OUT-OF-STATE RESIDENCE OR PRACTICE:

Compliant. 'Dr. McEldowney has not reSided or practlced outside of California
“during his probationary term.

12. LICENSE SURRENDER:

Dr. McEldowney has not surrendered his Ircense '

13. VIOLATION OF PROBATION:
- Dr. McEldowney-has not received. any probation V|olat|ons that have. resulted in the
_ Board'’s filing a petition to revoke probation or an accusation.

- 14. COMPLETION OF PROBATION:

Upon completion of probation, Dr McEldowney s license WI|| be fully restored.

* 15. DIRECT SUPERVISION:

Compliant.

16. SUPERVlSOR REPORTS
Compliant.

© 17. EMPLOYMENT LIMITATIONS:

Compllant Dr. McEldowney has complied with all restrictions of this condition.

18. CONTINUING EDUCATION COURSES:

Compliant. Dr. McEldowney successfully completed his continuing education
course with Dr. Berman, O.D.

19. PRACTICE BY LEGAL NAME Are you currently practlcmg by your Iegal name
and no other name?
- Compliant. Dr. McEldowney has presented the Board with all business devices
showing he is practicing. usmg his legal name.

20. HAVE NO BUSINESS RELATIONSHIP WITH A REGISTERED DISPENSING

OPTICIAN:
Compliant. Dr. McEldowney has reported to have no membership, proprietary interest,
co-ownership, landlord-tenant relationship, or any profit-sharing arrangement with a
RDO.



California-Codeof Regulations—

§ 1516. Criteria for Rehabilitation.

(a) When con’sidering the denial of a certificate of registration under Section 480
of the Code, the Board, in evaluating the rehabilitation of the applicant and his/her
present eligibility for a certificate of registration, will consider the following criteria:

(1) The nature and severity of the act(s) or crime(s) under consideration
.- as grounds for-denial. -

(2) Evidence of any act(s) committed subsequent to the act( ) or crlme(s) .

under consideration as grounds for denial which also could be considered as
_.grounds for denial under Section 480 of the Code. .

(3) The time that has elapsed since commission of the act(s) or cnme(s) -

S A

referred to in subdivision (1) or (2).

. (4) The extent to which the applicant has complied with any terms of
parole probation, restitution, or any other sanctions lawfully imposed against the
applicant.

' (5) Evidence, if any, of rehabllltatlon submltted by the applicant.
(b) When considering the suspension or revocation of a certificate of reglstratlon
on the grounds that the registrant has been convicted of a crime, the Board, in

. evaluating the rehabilitation of such person and his/her present eligibility for a license, -

will consider the following criteria:

(1) Nature and severity of the act(s) or offense(s).

(2) Total criminal record.

(3) The time that has elapsed since commission of the act(s) or
offense(s).

(4) Whether the licensee has complied with any terms of parole,
probation, restitution or any other sanctlons lawfuIIy imposed against the -
licensee.

5)If apphcable evidence of expungement proceedings pursuant to
Section 1203.4 of the Penal Code.

' (6) Evidence, if any, of rehabilitation submitted by the licensee. _
(c) When considering a petition for reinstatement of a certificate of registration
under Section 11522 of the Government Code, the Board shall evaluate evidence of
rehabilitation submitted by the petitioner, considering those crlterla of rehabilitation

- specified in subsectlon (b).

. Note: Authority cited: Sections 3023, 3023.1 and 3025, Business and Professions Code.

Reference: Sections 475, 480, 481 and 482, Business and Professions Code and

- Section 11522, Government Code.
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OPTORETRY

STANDARDS FOR REINSTATEMENT
'OR REDUCTION OF PENALTY -

CALIFORNIA STATE BOARD OF OPTOMETRY -

- In petitioning for reinstatement or reduction of penalty under Government Code Section

1522 the-petitioner-has-the-burden-of-proof-demonstrating-that-he-or-she-has-the-
necessary and current qualifications and skills to safely engage in the practice of
optometry within the scope of Current law and accepted standards of practice. In
reaching its determination the Board may, but is not limited to, consider the following:

A. The onglnal violation(s) for which action was taken agamst the petitioner’s
license, including:

1. The type, severity, number and length of violation(s)

2. Whether the violation involved intent, negligent or other unprofessional
conduct.

3. Actual or potential harm to the public, patients or others.
4. The length of time since the violation(s) was committed.

5. Petitioner's cooperation or lack thereof in the investigation of the original
offense.

B.  Prior actions by the Board, ahy state, local or federal agency or court including:

1. Compliance with all terms of probation, parole, previous discipline or other
lawfully imposed sanctions including any order of restitution.

' 2. Whether the petitioner is currently on or has been termlnated from
probation or other lawfully imposed sanction.

3. The petltloner s Iegal and regulatory history prior to and since the
violation(s).

C. The petitioner’s attitude toward his or her commission of the original violation(s)
and his or her attitude in regard to compliance with legal sanctions and
rehabilitative efforts.

D. The petitioner’s documénted rehabilitative efforts including:

1. Efforts to maintain and/or update professional skills and .knowledge .
through continuing education or other methods.

2. Efforts to establish safeguards to prevent repetition of the -original
violation(s) including changes or modifications in policies, structure,
systems, or methods of behavior appllcable to the petltloner s optometrlc
practice. . -

3. Service to the community or charitable groups, non-profit organizations or
public agencies.




4 Voluntary restitution-to those affected by the-original-violation(s):

T M"5'.""“U§é—6f'é"pbI"Op’i’i’é‘fé"ﬁl‘()”féﬁé’é’ibﬁél"l"ﬁé"difié|”6f‘p'SYCh"’Ojt|”l‘érapeutic treatment. -~ T

6. Participat_i,onrin éppropriate self-'hélp and/or rehabilitation grou'ps;

7. Use of appropriate peer review mechanisms.

8. Part‘icipation in profe'ssional-optometric organizations or associations. .
E.  Assessment of the petitioner's rehabilitative and corrective efforts including:

1. Whether the efforts relate to the original violation(s).

2. The date rehabilitative efforts were initiated. : -

.3.__The length, time ,énd,expense, associated with rehabilitative efforts or
corrective actions.

4. The assessment and recommendations of qualified professionals directly

- involved in the petitioner’s rehabilitative efforts or acting at the request of

- the Board, including their description of the petitioner’s progress and their
“prognosis of the petitioner’s current ability to practice optometry.

5. Whether the rehabilitative efforts were voluntary and self-motivated, or
- imposed by order of a government agency or court of competent
jurisdiction and complied with as a condition or term of probation.

6. The petitioner’s reputation for truth, professional ability and good
character since the commission of the original violation(s).

7.  The nature and status of ongoing and continuing rehabilitative efforts.

8. The petitioner's compliance or non-compliance with all laws and
regulations since the date of the original violation(s).

9. The petitioner’s cooperation or non-cooperation in the Board’s:
investigation of petitioner’'s Petition for Reinstatement or Reduction. of
Penalty and the facts surrounding that petition.

Nothing in these guidelines shall be construed to prevent the Board from considering
any other appropriate and relevant material not within these guidelines in order to
assess the Petition for Reinstatement or Reduction of Penalty.

Any statement which petitioner intends to support his or her petition and all witness -

‘statements either party intends to introduce at hearing are preferred by the Board to be
, _in the form of an affidavit or declaration rather than merely a letter or unsworn statement.



OPTOMETRY MemO

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Enforcement Staff Telephone: (916) 575-7170

Subject: Agenda Item 4 — Full Board Closed Session

Pursuant to Government Code Section 1126(c)(3), the Board will meet in closed session for discussion and
possible action on disciplinary matters.
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OPT(;METRY MemO

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Dr. Lee Goldstein, O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda Item 5- President’s Report

A. Welcome and Introductions

B. April 23-24, 2012: Accreditation Council on Optometric Education (ACOE) Visits Western
University of Health Sciences College of Optometry in Pomona.

Dr. Alex Arredondo, Vice President, represented the California State Board of Optometry during this
site visit where the ACOE assessed Western University, College of Optometry ‘s compliance with
ACOE standards. Dr. Arredondo served as an observer with the right to fully participate in all team
activities, except for executive sessions. Dr. Arredondo was required to observe all ACOE protocaol,
and must keep confidential all information learned on the site visit.

Western University, College of Optometry holds the pre-accreditation status of preliminary approval.
Pursuant to Business and Professions Code Section 3023 and 3025.2, the Board must protect the
public health and safety by governing the accreditation of schools, colleges, and universities that
provide optometric education. The Board will continue to participate as Western University, College of
Optometry goes through the accreditation process (See attached Agenda).

C. Other
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Draft Agenda for ACOE Visit to Professional Optometric Degree Program
Western University of Health Sciences College of Optometry
April 22-24, 2012

ACOE Team Primary and Secondary Standards Assignments (Primary/Secondary)
Standard 1 Mission, Goals and Objectives: Drs. Reed/Kershenstein

Standard 2 Curriculum: Drs. Scharre/Vollmer

Standard 3 Research and Scholarly Activity: Drs. Scharre/Kershenstein

Standard 4 Governance, Regional Accreditation, Administration and Finances: Drs.
Kershenstein/Scharre

Standard 5 Faculty: Drs. Vollmer/Scharre

Standard 6 Students: Drs. Vollmer/Reed

Standard 7 Facilities, Equipment and Resources: Drs. Kershenstein/Reed

Standard 8 Clinic Management and Patient Care: Drs. Reed/Vollmer

Arrivals on Sunday April 22 in time for team executive session meeting at 6 p.m. The team will be
staying at the at the Sheraton Fairplex Hotel

601 West McKinley Avenue

Pomona, California 91768

Phone: (909) 622-2220

Fax: (909) 622-3577
The team will meet in the Syrah Room on the first floor of the Sheraton at 6 p.m. With the time
change for all, team members may wish to eat a snack or dinner before the meeting. If desired,

the team may also want to go to the hotel restaurant following the meeting if additional
sustenance is needed.

Monday April 23

8:00 am | Meet in lobby to travel to travel via hotel shuttle to the College.

8:30 am | Entrance Interview (Program/University attendees to be designated by the Dean.)
e Philip Pumerantz
Gary Gugelchuk
Elizabeth Hoppe
Daniel Kurtz
Robert Gordon
¢ Miki Carpenter
Location: Warren Lawless Conference Room

e o o o

9:30 am | Tour of facilities

e Elizabeth Hoppe
Daniel Kurtz
Robert Gordon

T
m
O e o

Zebra Fish Lab #4031 - Josh Cameron

Vision Science Lab #3229B — Chris Chase, Chunming Liu, Jason Shen
Vision Science Lab #2205 — Kristy Remick-Waltman, Efrain Castellanos
Ophthalmic Optics Lab #2207 — Bob Lee

Pre-Clinical Procedures Lab #2219 — Maryke Neiberg

Pre-Clinical Procedures Lab #2209 -- Tiffenie Harris, James Rogala
Ocular Anatomy Lab #2108 — Kierstyn Napier, David Todd

General Science Lab #2110 — Frank Spors

Contact Lens Lab #2124 — Don Egan

O.........

-
Q

Essilor Eyewear Center — Keith Miller, Diego Zhao
Primary Care Module 1 — Raymond Maeda, Dorcas Tsang




¢ Primary Care Module 2 — Jasmine Yumori
» Primary Care Module 3 — Lance McNaughton, Paul Dobies
¢ Clinical Research Lab — Pinakin Davey
¢« Neuro-Optometric Rehabilitation, Low Vision Rehabilitation — Valerie Wren, Bennett McAllister
o Pediatrics, Vision Therapy — Stuart Mann, Kristi Jensen, Kimberly Walker
11 am Standard 1 Mission, Goals and Objectives Standard 2 Curriculum
Drs. Reed/Kershenstein will meet with: Drs. Scharre/Vollmer will meet with:
s Elizabeth Hoppe e Daniel Kurtz
¢ Chris Chase s Rob Drescher
e Miki Carpenter e Josh Cameron
s Ann Ellis o Tiffenie Harris
¢ Lance McNaughton e Frank Spors
e Boblee
Location: HEC — 3" Floor Conference Room Location: PCC — 2™ Floor Conference Room
Noon Open meeting with students —Lunch Provided for All
No faculty or administrators are to be present.
Location: HPC — Amphitheater 2 :
1:30 pm | Standard 3 Research and Scholarly Activity: | Standard 8 Clinic Management and
Drs. Scharre/Kershenstein will meet with: Patient Care Policies Drs. Reed/Vollmer
o Daniel Kurtz will meet with:
s Chris Chase e Robert Gordon
s Jason Shen ¢ Raymond Maeda
¢ Frank Spors e Joanne Davis
¢ Pinakin Davey o Valerie Wren
e Josh Cameron
» Miki Carpenter
Location: HEC — 3™ Floor Conference Room Location: PCC — 2™ Floor Conference Room
2:45 pm | Standard 4 Governance, Regional Standard 6 Students Drs. Volimer/Reed
Accreditation, Administration and Finances | will meet with:
(Governance and Administration) « Ann Ellis
Drs. Kershenstein/Scharre will meet with: e Marie Anderson
¢ Elizabeth Hoppe ¢ Kim de Kruif
e Gary Gugelchuk e Otto Reyer
e Lori Rees ¢ Nicholas Blank-Spadoni
e Miki Carpenter ¢ Michelle Tadros
¢ Raymond Maeda e Lance McNaughton
e Valerie Wren
e Boblee
Location: Warren Lawless Conference Room | | gcation: Harris Family Conference Room
4:15 pm | Open Meeting with faculty—No administrators to be present.
Location: Classroom E
5:15 pm | Dinner with Site Team and student leaders.

OD 2013
¢ Joseph Lao
e Katherine Gillett
e Chrissy Hines

e Abby Hsu
¢ Brian Woolford
0OD2014
e Liz Suh
Wallace Wong

L]
e JudyCao
e Thomas Wong




0D2015
e Alex Tadros
e Aaron Peterson
¢ Mary Hoang
e Aaron Lam
Location: HEC — 2™ Floor Faculty Lounge

6:30 pm

Hotel shuttle will pick up team to return to hotel. (Shuttle will only schedule pick ups on the
hour and half hour.) Dr. Reed will announce the schedule for the team meeting in the Syrah
Room on Monday evening.

Tuesday April 24

7:30 am

Depart from Sheraton (transportation for Drs. Reed/Vollmer and Scharre provided by
Drs. Hoppe and/or Dr. Drescher)

8 am Dr. Kershenstein and Ms. Wirth will travel via hotel shuttle to the College and conduct
document review, conduct other interviews which may be needed, or work on
individual assignments until the 10 a.m. meetings.

Location: HEC — Magnocellular Conference Room

8:30am | External Site Visit
Drs. Reed/Vollmer/Scharre will ride with Drs. Hoppe and/or Drescher to external site.
Location: Kaiser Fontana Medical Center with Drs. Kresten Pedersen and Judy Fan

9am Travel from Kaiser Fontana to the College.

10 am Standard 7 Facilities, Equipment and Standard 5 Faculty
Resources Drs. Kershenstein/Reed will meet | Drs. Vollmer/Scharre will meet with:
with: e Daniel Kurtz

¢ Paul Dobies e Tiffenie Harris
e Jason Shen e Valerie Wren
e Frances Chu ¢ Donald Egan
e Rudy Barreras » Maryke Neiberg
s Frank Spors
e Denise Wilcox
o Miki Carpenter
Location: LRC — 4™ Floor Conference Room Location: HEC — 3" Floor Conference Room
11 am Standard 4 Finances Other team members will conduct follow-up
Drs. Kershenstein/Scharre will meet with: interviews as needed or private interviews if
e Elizabeth Hoppe requested or work on individual
¢ Kevin Shaw assignments.
e Lori Rees
e Miki Carpenter
Location: Business Center Conference Room | | ocation: HEC - Magnocellular Conference Room

Noon Team meeting and lunch (Team will begin preparing for the exit interview and determine if
any follow-up information/interviews are needed.)

1 pm Team Meeting with University President/Provost/Central Administration

e Philip Pumerantz
e Gary Gugelchuk
Location: Warren Lawless Conference Room
2 pm Team meeting in executive session to prepare for the Exit Interview.




4 pm

Daniel Kurtz
Ann Ellis
Lori Rees

Miki Carpenter
Rob Drescher
¢ Raymond Maeda
Location: Warren Lawless Conference Room

Exit Interview (Program/University attendees to be designated by the Dean.)
Philip Pumerantz

Gary Gugelchuk

Elizabeth Hoppe

Robert Gordon

5 pm

Visit ends. Hotel shuttle picks up Team for return to hotel.

List of University and College Participants

University Officials:
Philip Pumerantz, Ph.D.

President of the University

Gary Gugelchuk, Ph.D.

Provost, Chief Operating Officer

Kevin Shaw, B.S.

Chief Financial Officer, Treasurer

Otto Reyer, M.A.

Director of Financial Aid and Special Assistant to the President

Denise Wilcox, M.S.I.T.

Executive Director of Information Technology

Marie Anderson

Director of Admissions - College of Optometry, Podiatry, Dental
Medicine

Kimberley de Kruif, M.B.A.

Assistant Vice President of University Enrollment Management,
University Registrar

Nicholas Blank-Spadoni, M.A.

Learning Skills Specialist

Michelle Tadros

University Recruiter

Frances Chu, M.S., B.S.

Assistant Director of Reference and Outreach

Rudy Barreras

Reference Librarian, Marketing & Outreach Coordinator, Library
Liaison

College of Optometry Officials
Elizabeth Hoppe, 0.D., M.P.H.,
Dr.P.H.

Founding Dean

Daniel Kurtz, Ph.D., O.D.

Associate Dean of Academic Affairs

Robert Gordon, O.D.

Associate Dean of Clinical Affairs

Ann Ellis, M.Ed

Assistant Dean of Student Affairs

Robin Drescher, O.D., M.S.

Director of Clinical Education

Miki Carpenter, M.P.H, Ph.D.

Director of Program Assessment and Development

Raymond Maeda, O.D.

Chief of Optometric Staff, Associate Professor

Joanne Davis, B.S.

Director of Patient Care Services

Keith Miller

Director of Clinic Operations

Lori Rees

Manager of Operations

Joshua Cameron, Ph.D.

Assistant Professor

Chris Chase, Ph.D.

Professor




Chunming Liu, 0.D., Ph.D., M.D.

Assistant Professor

Jason (Jie) Shen, M.D., Ph.D.

Assistant Professor

Kristy Remick-Waltman, O.D.

Director of Community Outreach, Assistant Professor

Efrain Castellanos, 0.D., M.S.

Assistant Professor

Robert Lee, O.D.

Associate Professor

Maryke Neiberg, O.D.

Associate Professor

Tiffenie Harris, O.D.

Associate Professor

James Rogala, O.D.

Associate Professor

Kierstyn Napier-Dovorany, O.D.

Assistant Professor

David Todd, O.D.

Assistant Professor

Donald Egan, O.D.

Associate Professor

Frank Spors, EuroOptom, M.S,,
Ph.D

Assistant Professor

Diego (Gang) Zhao

Optician

Dorcas Tsang, O.D.

Assistant Professor

Jasmine Yumori, O.D.

Assistant Professor

Lance McNaughton, O.D., Ph.D.

Chief of Contact Lens Services, Assistant Professor

Paul Dobies, 0.D., B.S.

Assistant Professor

Pinakin Gunvant Davey, Ph.D,
0.D.

Associate Professor

Valerie Wren, O.D.

Chief of Neuro-Optometric Rehabilitation, Associate Professor

Bennett McAllister, O.D.

Chief of Primary Care Optometry, Assistant Professor

Stuart Mann, O.D., M.A.

Chief of Pediatric Services, Assistant Professor

Kristi Jensen, O.D.

Chief of Vision Therapy Services, Assistant Professor

Kimberly Walker, O.D.

Assistant Professor




OPTOMETRY

Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members

From: Mona Maggio.

Executive Officer

Subject:

Agenda Item 6 — Executive Officers Report

Date:

Telephone:

May 18, 2012

(916) 575-7176

Department of Consumer Affairs — New Member to the Executive Team

Tracy Rhine, Deputy Director, Legislative and Policy Review Division - Tracy was appointed in March,
2012, having previously served as the Assistant Executive Officer for the Board of Behavioral Sciences.
Prior to coming to the Department, Tracy served as a consultant to the California State Assembly
Committee on Business, Professions and Consumer Protection from 2005 to 2008 and as a consultant to
the Speaker's Office of Member Services from 2002 to 2005. She was a graduate research assistant in the
Governor's Office of Innovation in 2002 and a program coordinator at Changing Courses from 1988 to

2001.

Board Members

Mona Maggio met with Terry Holloman, Deputy Director of Appointments, Office of the Governor on
February 7, 2012 and with Reichel Everhart, Deputy Director Board/Bureau Relations, Department of
Consumer Affairs on February 21, 2012, to discuss the current and pending vacancies on the Board. As of

May 14, 2012, there has been no word on appointments to the Board of Optometry (Board).

The Board consists of 11 members, five of whom shall be public members. (BPC section 3010.5)

Name

Appointment Authority

Date(s) of Appointment
Initial
Reappointment

Expiration of Term

Dr. Lee Goldstein, OD Professional - Governor | 04/2003 11/01/2007 06/01/2011
Dr. Alejandro Arredondo, OD Professional - Governor | 11/01/2007 06/01/2011
Monica Johnson Public - Governor 12/2005 05/25/2010 06/01/2013
Dr. Kenneth Lawenda, OD Professional - Governor | 11/2007 12/22/2010 06/01/2014
Fred Naranjo, MBA Public - Governor 04/2003 11/01/2007 06/01/2011
Donna Burke Public - Senate Rules 10/07/2010 06/01/2011 06/01/2015
Edward Rendon, MA Public - Assembly 01/06/2009 06/01/2011
Alexander C. Kim Public - Governor 12/27/2010 06/01/2014

Vacant (06/01/2009) | Professional - Governor
Vacant (06/01/2009) | Professional - Governor
Vacant (06/01/2010) | Professional - Governor

Board Staffing
New Employees

Christina Hasting has accepted the Staff Services Analyst (SSA) (General) position in the Enforcement
Program effective, May 14, 2012. Christina has a Bachelor of Arts Degree in Communications from
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California State University, Sacramento. She previously served as a SSA with the Employment
Development Department and most recently as a customer service specialist with Ameripride. Christina
brings a wealth of knowledge, skills, and ability to the Board and will be a valuable member of our team.

Departures
No departures to report at this time.

Vacancies

The Board has been working diligently with the Department of Consumer Affairs, Office of Human
Resources in an effort to establish a full-time permanent office technician position in the Enforcement
Program. Currently the Board has a limited term office technician (OT) position that expires on August 12,
2012. The Board's Budget Change Proposal (BCP) for Fiscal Year 2011/12 to authorize a permanent full-
time OT position was denied by the Department of Finance in July 2011. The OT position is essential to
ensure that the Board addresses the increasing workload in the Enforcement Program in an efficient and
timely manner, and that statutorily mandated requirements as well as the Consumer Protection
Enforcement Initiative Performance Measures set by DCA and adopted by the Board, will continue to be
met. In addition to complaint case handling and supporting the Enforcement Analysts, the OT handles
statutory mandated requirements. This workload cannot be absorbed by current staff, so without this
position, it is unknown how we will meet the requirements.

Budget
Representatives from the Department of Consumer Affairs Budget Office will present the Budget Report.

The Board’s Budget for fiscal year 2011-12 is $1,554,425. Expenditures as of January 31, 2012 are
$794,342, or 51% of the budget. The projected fiscal year end surplus is $121,248 or 7.8%. The analysis
of the Board’s fund condition reveals 4.3 months reserve in the current year and 3.9 months in Fiscal Year
2012-13.

In response to California’s budget shortfalls, loans from special fund agencies to the General Fund (GF)
have been part of the solution. In 2010/2011 the Board loaned the GF $1 million dollars. In order to be
repaid, the Board would have to request repayment and show a need for the funds to be repaid.

Budget Letter (BL)

On March 12, 2012, the Board received Budget Letter 12-03 which provided direction to departments to
make necessary adjustments to accurately reflect budget expenditures and positions for a more
transparent budget. Essentially, we were required to identify vacant positions to be eliminated for salary
savings. In previous years, we were allowed to use funds to cover the costs of salary savings but now we
are forced to eliminate the positions. For the Board this amounts to 0.6 of a position.

Budget Letter (BL) 12-05 provides guidance for submitting Out of State Travel (OST) Blanket requests.
The OST blanket will now be submitted in two separate components. The first component of the OST
blanket will include only those requests which meet specific mission critical criteria (referenced below).
The second component will include those requests which are discretionary, but which our State and
Consumer Services Agency (SCSA) believes represents a benefit to the state and should be considered
for approval by the Governor's office.

Mission critical criteria:

Enforcement responsibilities

Auditing

Revenue collection

A function required by statute, contract or executive directive

Job-required training necessary to maintain licensure or similar standards required for holding a
position

Equipment inspection as required by a contract

Meetings or training required by a grant or to maintain grant funding
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e Litigation related (depositions, discovery, testimony)
e Requests by the Federal Government to appear before committees

Mission critical does not mean travel to attend:

e Conferences, meetings or seminars (even those that historically have been attended or if a request has
been made for your department or an individual to make a presentation)

e Networking opportunities
Professional development courses

¢ Continuing education classes/seminars

On May 4, 2012, the Department of Finance (Finance) issued BL 12-06 the 2013-14 budget process. This
technical BL contains budget preparation instructions, and relevant instructions for the preparation of
regular Budget Change Proposals (BCPs). Staff will be submitting three concept papers for DCA Budget
Office’s consideration. Two BCPs for additional personnel and one for an increase in funding to pay
OE&E.

BreEZe

The BreEZe Project will allow DCA licensees to apply for, renew, pay, and track their licensing
requests online. Additionally, it will dramatically increase the capabilities of the DCA boards,
bureaus, and oversight programs to isolate unscrupulous practitioners and empower California
consumers to make more informed decisions when they hire licensees.

Board staff is still very involved in the development of BreEZe discussions/pilots for Phase |
boards/bureaus and configuration discussions for preparation for what actions we will need to take for our
Board’s transition.

California E-mail Services

DCA boards/bureaus participated with the migrations to California E-mail Services (CES). We have
experienced a number of problems with emails since the migration, i.e., missing e-mails, deletions of e-
mails, e-mails not being delivered, e-mail addresses in “contacts” not working, delays in e-mail being
processed. OIS staff has been assisting us with these problems.

Licensing Statistics
Jeff Robinson will report on the Licensing Program and provide statistics at the meeting.

Sunset Review

The Board Sunset Review cycle begins 2012/13, with a Sunset Date of January 1, 2014, (Business and
Professions Code Sections 3010.5, 3014.6). The completed report is due to the legislature in September
2012.

Attachments

1) Board of Optometry Expenditure Report

2) Board of Optometry Analysis of Fund Condition

3) DCA Boards and Bureaus” Sunset Dates and Review Cycles

4) 2002 Sunset Review Report submitted to the Joint Legislative Review Committee
5) Memorandum from Senator Curren D. Price Jr. Sunset Overview

6) 2012 BPED Oversight Report Form

Page 3 of 3



BOARD OF OPTOMETRY - 0763
BUDGET REPORT
FY 2011-12 EXPENDITURE PROJECTION
March 31, 2012
FY 2010-11 FY 2011-12
ACTUAL PRIOR YEAR BUDGET CURRENT YEAR
EXPENDITURES EXPENDITURES STONE EXPENDITURES PERCENT PROJECTIONS UNENCUMBERED
OBJECT DESCRIPTION (MONTH 13) 3/31/2011 2011-12 3/31/2012 SPENT TO YEAR END BALANCE
PERSONNEL SERVICES
Salary & Wages (Staff) 369,139 282,163 459,572 255,276 56% 383,309 76,263
Statutory Exempt (EO) 76,385 56,896 80,347 60,040 75% 80,473 (126)
Temp Help Reg (Seasonals) 53,541 38,542 3,628 30,719 847% 43,726 (40,098)
Temp Help (Exam Proctors) 0
Board Member Per Diem 4,800 3,100 7,353 1,900 26% 3,200 4,153
Committee Members (DEC) 0
Overtime 0
Staff Benefits 203,802 161,601 255,446 139,384 55% 209,292 46,154
Salary Savings 0 (17,974) 0% (17,974)
TOTALS, PERSONNEL SVC 707,667 542,302 788,372 487,319 62% 720,000 68,372
OPERATING EXPENSE AND EQUIPMENT
General Expense 11,041 10,017 418 10,636 2544% 12,000 (11,582)
Fingerprint Reports 6,451 2,830 5,306 5,202 98% 9,000 (3,694)
Minor Equipment 707 707 1,800 0 0% 800 1,000
Printing 7,783 7,339 7,852 4,549 58% 7,400 452
Communication 5,016 2,920 6,116 3,153 52% 4,300 1,816
Postage 16,289 12,504 16,381 10,166 62% 15,500 881
Insurance 0 0
Travel In State 18,842 10,159 27,314 15,079 55% 22,000 5,314
Travel, Out-of-State 0 0
Training 1,210 890 1,099 1,790 163% 3,000 (1,901)
Facilities Operations 62,591 62,223 58,676 112,555 192% 112,555 (53,879)
Utilities 0 0
C & P Services - Interdept. 9,576 9,576 2,943 14,772 502% 14,772 (11,829)
C & P Services - External 0 48,647 48,647 (48,647)
DEPARTMENTAL SERVICES:
Departmental Pro Rata 78,415 59,974 87,958 67,193 76% 87,958 0
Admin/Exec 99,951 74,898 101,357 73,109 72% 101,357 0
Interagency Services 0 0 146 0 0% 0 146
1A w/ OER 21,864 21,864 0 27,720 27,720 (27,720)
DOI-ProRata Internal 3,397 2,851 4,017 3,014 75% 4,017 0
Public Affairs Office 7,221 5,787 6,821 5,115 75% 6,821 0
CCED 4,695 3,519 4,871 5,338 110% 4,871 0
INTERAGENCY SERVICES: 0
Consolidated Data Center 1,356 7,000 31,639 574 2% 1,000 30,639
DP Maintenance & Supply 4,983 98 1,009 115 11% 1,000 9
Central Admin Svc-ProRata 60,194 45,146 77,237 57,928 75% 77,237 0
EXAM EXPENSES: 0
Exam Supplies 0 0
Exam Freight 0 0 484 0 0% 0 484
Exam Site Rental 0
C/P Svcs-External Expert Administrative 150 150 150 (150)
C/P Svcs-External Expert Examiners 0 0 25,703 0 0% 25,703
C/P Svcs-External Subject Matter 15,354 4,475 15,232 15,232 (15,232)
ENFORCEMENT: 0
Attorney General 209,968 124,030 229,055 74,870 33% 154,000 75,055
Office Admin. Hearings 27,050 18,595 37,930 9,348 25% 28,000 9,930
Court Reporters 1,158 533 436 1,000 (1,000)
Evidence/Witness Fees 17,234 13,979 35,921 2,178 6% 7,000 28,921
DOI - Investigations 0 0 0
Major Equipment 0 0 0 0 0
Special Items of Expense 0
Other (Vehicle Operations) 0
TOTALS, OE&E 692,346 502,064 772,053 568,869 74% 767,337 4,716
TOTAL EXPENSE 1,400,013 1,044,366 1,560,425 1,056,188 135% 1,487,337 73,088
Reimb. - State Optometry Fund (1,200)  #DIV/0! 0
Sched. Reimb. - Fingerprints (6,834) (3,876) (6,000) (6,763) 113% (6,000) 0
Sched. Reimb. - Other (4,780) (3,125) (3,565) 0
Unsched. Reimb. - Investigative Cost Recovel (31,332) (27,451) (31,478) 0
Unsched. Reimb. - ICR - Prob Monitor (100) (1,247) 0
NET APPROPRIATION 1,356,967 1,009,914 1,554,425 1,011,935 65% 1,481,337 73,088
SURPLUS/(DEFICIT): 4.7%

5/9/2012 4:43 PM



0763 - State Board of Optometry
Analysis of Fund Condition

(Dollars in Thousands)
NOTE: $1 Million Dollar General Fund Repayment Outstanding

BY 12-13 Governor's Budget

BEGINNING BALANCE
Prior Year Adjustment
Adjusted Beginning Balance

REVENUES AND TRANSFERS
Revenues:
125600 Other regulatory fees
125700 Other regulatory licenses and permits
125800 Renewal fees
125900 Delinquent fees
141200 Sales of documents
142500 Miscellaneous services to the public
150300 Income from surplus money investments
160400 Sale of fixed assets
161000 Escheat of unclaimed checks and warrants
161400 Miscellaneous revenues
Totals, Revenues

Transfers from Other Funds
Proposed GF Loan Repayment

Transfers to Other Funds
Proposed GF Loan

Totals, Revenues and Transfers
Totals, Resources

EXPENDITURES
Disbursements:
0840 State Controller (State Operations)
8880 Financial Information System for CA (State Operations)

1110 Program Expenditures (State Operations)

Total Disbursements

FUND BALANCE
Reserve for economic uncertainties

Months in Reserve

NOTES:
A. ASSUMES WORKLOAD AND REVENUE PROJECTIONS ARE REALIZED
B. INTEREST ON FUND ESTIMATED AT 1%
C. ASSUMES APPROPRIATION GROWTH OF 2% IN FY12-13 AND ONGOING

Prepared 5/9/12

Governor's
Budget
Actual CY BY
2010-11 2011-12 2012-13
$ 1,218 % 1,514 $ 617
$ 8 $ -
$ 1,226 % 1,514 $ 617
$ 17 % 20 $ 20
$ 115 % 120 $ 131
$ 1,497 % 1,496 $ 1,501
$ 9 % 9 $ 10
$ - $ - $ -
$ - $ - $ -
$ 7 % 16 $ 6
$ - $ - $ -
$ - $ - $ -
$ 3 3 3 $ 3
$ 1,648 $ 1,664 $ 1,671
$ - $ - $ -
$ - $ -1,000 $ -
$ 1,648 $ 664 $ 1,671
$ 2874 $ 2,178 $ 2,288
$ 2 % 2
$ 1 3 5 $ 3
$ 1,357 % 1,554 $ 1,714
$ 1,360 $ 1,561 $ 1,717
$ 1514 % 617 $ 571
11.6 4.3 3.9



DCA Boards and Bureaus: Sunset Dates and Review Cycles

Board (BPC Code Sections) | Sunset Dates Rg)\//(lzle;/v Last Reviewed

Accountancy, Board of (5000, 5015.6) | 1/1/16 2014/15 2010/11

Acupuncture Board (4928, 4934) | 1/1/13 2011/12 2004/05

Architects Board, California (5510, 5517) | 1/1/16 2014/15 2010/11

Landscape Architects Technical Committee (5620, 5621, 5622) | 1/1/16 2014/15 2010/11

Automotive Repair, Bureau of (9882) | None 2013/14 2003/04 (2005/06
monitor report)

Athletic Commission (18602, 18613) | 1/1/14 2012/13 2010/11

Board of Barbering and Cosmetology (7303) | 1/1/14 2012/13 2005/06

Behavioral Sciences, Board of (4990, 4990.4) | 1/1/13 2011/12 2004/05

Cemetery and Funeral Bureau (7602) | None 2013/14 2004/05

Chiropractic Board (1000 & Chiropractic Act of 1922) | None 2011/12 2005/06

Common Interest Development Managers (11506) | 1/1/15 2013/14 Never reviewed
(New)

Contractors State License Board (7000.5, 7011) | 1/1/16 2014/15 2010/11

Court Reporters Board (8000, 8005, 8030.2, 8030.4, | 1/1/13 2011/12 2004/05

8030.5, 8030.6, 8030.8)

Dental Hygiene Committee of California (1901, 1903) | 1/1/15 2013/14 2003/04

Dental Board of California (1601.1, 1616.5) | 1/1/16 2014/15 2010/11

Electronic and Appliance Repair, Home None 2013/14 Never reviewed

Furnishings and Thermal Insulation (9810, 19030)

Engineers, Land Surveyors & Geologists (6710, 6714, 8710) | 1/1/16 2014/15 2010/11

Guide Dogs for the Blind, Board of (7200, 7215.6) | 1/1/14 2012/13 2000/01

Interior Design, Certification Organization (5810) | 1/1/14 2012/13 2002/03

Massage Therapists Organization (4620) | 1/1/15 2013/14 Never reviewed
(New)

Medical Board of California (2001, 2020) | 1/1/14 2012/13 2004/05

Occupational Therapy, California Board of (2570.19) | 1/1/14 2012/13 2005/06

Updated: November 2011




Board (BPC Code Sections) | Sunset Dates Rg)\//(l:clagv Last Reviewed
Optometry, Board of (3010.5, 3014.6) | 1/1/14 2012/13 2001/02
Osteopathic Medical Board of California (2450 & Osteopathic Act) | None 2012/13 2004/05
Naturopathic Medicine Committee (2450.3, 3685, 3686) | 1/1/13, 1/1/14 | 2012/13 Never reviewed
(New)
Pharmacy, Board of (4001, 4003) | 1/1/13 2011/12 2002/03
Physical Therapy Board of California (2602, 2607.5) | 7/1/13 & 1/1/14 | 2011/12 2005/06
Physician Assistant Committee (3504, 3512) | 7/1/13 2011/12 2001/02
Podiatric Medicine, Board of (2460) | 1/1/13 2011/12 2001/02
Private Postsecondary Education, Bureau of (Education Code | 1/1/15, 1/1/16 2013/14 2005/06
94874.1, 94950)
Professional Fiduciaries Bureau (6510) | 1/1/15 2013/14 2010/11
Psychology, Board of (2920, 2933) | 1/1/13 2011/12 2004/05
Registered Dispensing Opticians (with Med Board) (2569) | 1/1/14 2012/13 2004/05
Registered Nursing, Board of (2701, 2708) | 1/1/12 2010/11 2010/11
Respiratory Care Board (3710, 3716) | 1/1/14 2012/13 2001/02
Security and Investigative Services, Bureau of (7501) | None 2013/14 Never reviewed
Speech-Language Pathology, Audiology & 1/1/14 2012/13 1998
Hearing Aid Dispensers Board (2531, 2531.75)
Structural Pest Control Board (8520, 8528) | 1/1/15 2013/14 2004/05
Tax Preparer Education Council (22259) | 1/1/15 2013/14 2003/04
Veterinary Medical Board (4800, 4804.5) | 1/1/14 2012/13 2003/04
Vocational Nursing and Psychiatric 1/1/16 2014/15 2010/11
Technicians, Board of (2841, 2847, 4501, 4503)

KEY: Blue= 2011/12 sunset review (Sunset Date — January 1, 2013)
Black = 2012/13 sunset review (Sunset Date — January 1, 2014)
Green = 2013/14 sunset review (Sunset Date — January 1, 2015)
Red = 2014/15 sunset review (Sunset Date — January 1, 2016)

Updated: November 2011




DCA Boards and Bureaus Sunset Dates for Review

2011/2012

2012/2013

2013/14

2014/2015

Acupuncture Board

Athletic Commission

Automotive Repair, Bureau of

Accountancy Board

Behavioral Sciences Board

Barbering and Cosmetology
Board

Cemetery and Funeral Bureau

Architects Board
Landscape Architects Technical
Committee

Chiropractic Board

Guide Dogs for the Blind

Common Interest Development
Managers

Contractors State License
Board

Court Reporters Board

Interior Design Certification
Organization

Dental Hygiene Committee

Dental Board

Pharmacy Board

Medical Board of California

Electronic, Appliance Repair,
Home Furnishings and Thermal
Insulation Bureau

Engineers, Land Surveyors and
Geologists

Physical Therapy Board

Occupational Therapy Board

Massage Therapist
Organization

Registered Nursing Board

Physician Assistant Committee

Optometry Board

Private Postsecondary
Education Bureau

Vocational Nursing and
Psychiatric Technicians Board

Podiatric Medicine Board

Osteopathic Medical Board

Professional Fiduciaries Bureau

Psychology Board

Naturopathic Medicine
Committee

Security and Investigative
Services Bureau

Registered Dispensing
Opticians

Structural Pest Control Board

Respiratory Care Board

Tax Preparer Education Council

Speech-Language Pathology,
Audiology, Hearing Aid
Dispensers Board

Veterinary Medical Board

Updated: November 2011
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1.

OVERVIEW OF THE CURRENT REGULATORY
PROGRAM

A. BACKGROUND AND DESCRIPTION OF THE BOARD AND
PROFESSION

This section reviews the history and authority of the Board, and its present organization, staffing,
and operations. It discusses the purpose and composition of the nine-member Board, committees of
the Board, and the administrative office staffing and responsibilities. The operational functions
and activities of the Board and its administrative office are also discussed.

History and Function of the Board

On March 20, 1903, California became the third state to pass a law recognizing the profession
of optometry, and regulating its practice®. In 1913, a new Optometry Practice Act? was enacted
creating the California State Board of Optometry, defining its duties and powers, and prescribing
a penalty for a violation of the Act. The Act of 1913 was later incorporated in the Business and
Professions Code®. Empowered with rule-making authority®, the Board promulgated the first
rules for the practice of optometry in 1923. In the same year the legislature passed a law®
requiring all applicants for licensure to meet certain educational requirements, i.e., graduate of
an accredited school or college of optometry. The Board was charged with the responsibility for
accrediting these schools. Prior to this time individuals desiring to practice were not required to
have any specific formal education.

Because incompetent or unethical practitioners pose the threat of immediate, extreme, and
possibly irreparable harm to the public, no person may engage in the practice of optometry in
California unless he or she possesses a valid and unrevoked license from the Board of
Optometry. In order to become licensed, applicants must first meet the minimum requirements,
as determined by the Board. All requirements are based on a demonstrated need for assuring
competency for safe practice, and thereby reducing the public’s risk of harm. With
approximately 7700 Optometrists and 400 Optometric Corporations, the largest population of
optometrists in the United States, the Board is charged with the following duties and
responsibilities:

! Optometry Act of 1903 (California Statutes of 1903, Chapter CCXXXIV) later repealed by Statutes of 1913, Chapter 598.
2 Statutes of 1913, Chapter 598 (derived from the 1903 Act as amended by enactments of 1907 and 1908)

® Chapter 7, Division 2 (healing Arts), Business and Professions Code (B&P)

* B&P Sections 3025 and 3025.5

® Chapter 164, Statutes of 1923



e Accrediting schools and colleges providing optometric education.

o Establishing educational requirements for admission to the examination for certificates
of registration as California licensed optometrists.

e Establishing examination requirements to ensure the competence of individuals
licensed to practice optometry in California and administering the examination.

e Setting and enforcing standards for continued competency of existing licensees.

e Establishing educational and examination requirements for licensed optometrists
seeking certification to use and prescribe certain pharmaceutical agents.

¢ Licensing branch offices, registering optometric corporations and issuing fictitious
name permits

e Promulgating regulations governing:
Procedures of the Board

Admission of applicants for examination for certificates of registration as
optometrist.

Minimum standards of optometric services offered or performed, the equipment,
or sanitary conditions, in all offices for the practice of optometry.

e Providing for redress of grievances against licensees by investigating allegations of
substance and patient abuse, unprofessional conduct, incompetence, fraudulent action,
unlawful activity

e Instituting disciplinary action for violations of laws and regulations governing the
practice of optometry when warranted

For nearly a century the Board has presided over the optometric profession serving in a quasi-
legislative (rulemaking) and judicial (disciplinary) capacity. As the practice of optometry, once a
mercantile business, was redefined as a learned profession providing primary vision care to the
public, the Board responded by establishing minimum standards commensurate with the
optometric scope of practice. While California has seen a great evolution in the practice of
optometry during the past century, the Board’s main purpose has remained unchanged,
“protecting the health, safety and welfare of California’s consumers of vision care.”

Regulatory Structure

The Board of Optometry is one of several autonomous regulatory Boards under the Department
of Consumer Affairs (DCA), and funding of its operations is derived entirely by the regulated
profession (optometry) through licensing fees. The Board functions independently in the
regulation of optometry with general support and oversight from the DCA. The present
regulatory structure incorporates the efficiencies associated with the centralization of common
Board functions where possible, with the independence necessary to enable quick responses to
public needs by an independent Board not subject to numerous layers of bureaucratic review
and approval.



Board Composition

The Board of Optometry consists of nine members and is vested with the enforcement of the
Optometry Practice Act.®° Members of the Board, except public members, must be appointed
from persons who are registered optometrists of the State of California and actually engaged in
the practice of optometry at the time of appointment or who are faculty of a school of optometry.
However, in the case of faculty members, no more than two faculty members may be on the
Board at any one time and they may not serve as public members. The public members shall
not be licentiates of the Board or of any other Healing Arts Board under Division 2.

No person, including the public members, is eligible to serve as a member of the Board who is a
stockholder in or owner of or member of the board of trustees of any school of optometry or who
has a financial interest, directly or indirectly, in the manufacturing or dealing in optical supplies
at wholesale. Board members cannot serve more than two consecutive terms.

Each Board member is a appointed to a four year term, and serves until the appointment of his
or her successor or until one year has elapsed since the expiration of the member’'s term,
whichever occurs first. The Governor appoints the six members who are practicing optometrists
and one public member. The Senate Rules Committee and the Speaker of the Assembly each
appoint one public member. ® The Governor may remove any member appointed by him for
continued neglect of duties, incompetence, or unprofessional or dishonorable conduct.® At this
time, there are three vacancies on the Board. All three vacancies are professional members,
appointed by the Governor. One position has been vacant as of June 1, 2000, and the other two
since June 1, 2001.

The Board employs an Executive Officer to carry out its policies and directives, and manage the
day-to-day operations with general Board oversight. The Executive Officer is supported by a
staffing complement of 6 permanent full-time positions. All staff is located at the Board’s office
in Sacramento.

An organization chart is provided in Appendix A-l. To the extent possible, and given the
Board'’s limited number of positions, staff functions have been delineated to reflect enforcement,
licensing, examination, and administrative workload activities.

Board Officers

The Board elects from its membership a President, Vice President, and Secretary each of whom
serve a term of office of one (1) year or until the election and qualification of a successor®.
Each officer holds the following responsibilities:

A. President

1. Preside at all Board meetings.

®B&P Section 3010
"B&P Section 3011
®B&P Section 3013
°B&P Section 106
°BgP Section 3014



2. Appoint all committee members, standing and ad hoc.

3. Represent the Board at all public meetings or designate a member or the Executive
Officer to do so.

4. Maintain a close working relationship with the Executive Officer, providing guidance
as needed in the performance of his/her duties.

(62

. Prepare the final meeting agendas with the assistance of the Executive Officer.

(o]

. Act as the official spokesperson for the Board.

™~

Perform an annual review of the Executive Officer's performance with full Board
input.

8. Act as the liaison between the Board office and the Board .
9. Perform other duties as requested by the Board.
B. Vice President
1. Assume duties and responsibilities of the President in his/her absence.
2. Perform other duties as requested by the President or the Board.
C. Secretary

1. Ensure that the general minutes of the Board meeting are prepared in a timely
manner.

2. Review final minutes for accuracy before being signed by the President, Secretary,
and the Executive Officer.

3. Assist the President and Executive Officer with agenda preparation.

4. Perform other duties as requested by the President or the Board.

New Members

Shortly after appointment to the Board, all new members visit the Board office and meet with the
Board's executive officer who provides an overview of Board policy and procedures, and
guidance regarding the duties and legal responsibilities of members. New members receive
Board minutes to review in order to become familiar with current Board issues. Additionally,
new members are strongly encouraged to attend the first Department of Consumer Affairs New
Board Member Orientation meeting held after his/her appointment.

A Board adopted policy manual (see Appendix A-11) governs the conduct and procedures of the
Board and its members. Upon original appointment to the Board each new member is given a
copy of the manual which outlines the roles and responsibilities of members, describes the



purpose and duties of Board committees, and states the Board’s policy on matters such as
conflict of interest, sexual harassment, employment of staff, etc.

Board Meetings

The Board holds four regularly scheduled meetings each year. Typically, these meetings are
held in February, May, August and November. The meetings are held in Sacramento, Los
Angeles (Orange County), San Francisco or San Diego and are conducted in accordance with
the Bagley-Keene Open Meetings Act.'* All meetings are duly noticed as to date, time and
location, and a copy of the agenda is mailed to all those appearing on the Board's mailing list,
currently comprised of about 100 individuals and organizations. Interested parties are added to
the Board's mailing list upon request.

Board meetings are held for the purpose of conducting the public’'s business and all members of
the public are invited to comment on the issues before the Board. In addition to the notice and
agenda, any individual or group, can request an agenda packet which contains copies of all
public information and documents prepared for each Board meeting. A complete copy of the
agenda packet is also available for public inspection at the meeting site.

The Board welcomes and encourages public participation at Board and committee meetings.
The President and committee chairs actively solicit comments from members of the audience.
A "Public Forum” is scheduled at a time certain at all Board meetings. This is an opportunity for
any interested party to address the Board on any topic at a set time. By doing this members of
the public who do not wish to attend the entire meeting will not have to wait for long periods of
time to speak. Members of the public may also request that specific issues placed on the
meeting agenda.

Committees
To assist in the performance of it duties, the Board has established eight standing committees,
all of which function as working committees, assigned specific issues requiring special attention.
Board committees meet, as needed, on a periodic basis throughout the year. The committees
and their duties are as follows:

Executive Committee
The committee consists of the President and Immediate Past President and is
responsible for addressing matters of Board policy and/or urgent issues arising between Board
meetings; overseeing the administration of the Board's budget, ensuring that overall
expenditures are consistent with Board policy and are in conformance with state guidelines and
legal requirements; and promoting the Board'’s strategic plan.

Enforcement
The committee is responsible for monitoring the Board's enforcement activities, and
recommending changes to policy, regulations or laws to enhance the Board's enforcement
abilities.

“Government Code Section 11120



Licensing and Examination
The committee has the primary responsibility for overseeing the Board’'s examination and
licensing process. The committee recruits and selects item writers and subject matter experts,
reviews examination materials and procedures on an ongoing basis, recommending revisions,
as necessary.

Continuing Education
The committee monitors the Board's Continuing Education program and the enforcement
thereof, reviews and approves provider applications and continuing education courses, and
proposes changes in policy or regulation for Board consideration and action.

Credentials
The committee provides guidance on matters related to professional credentials of both U.S.
and foreign-trained optometrists.

Legislation

The committee is responsible for the initial study on Board proposed legislation; monitoring bills
affecting the regulation of optometrists or the visual welfare of the consumer; and
recommending positions on pending legislation for the Board consideration.

Regulation

With the assistance of the Executive Officer and/or staff the committee is responsible for
reviewing the Board regulations on an ongoing basis and recommends changes for Board
consideration and action. The committee monitors the regulation change process until approval
by the Office of Administrative Law.

Public Relations
The committee’s primary responsibility is providing information regarding consumer rights and
the Board's role as a consumer protection agency and to establish and maintain relationships
with the Board’s various interest groups.

The Regulated Profession

Optometry is a licensed occupation, regulated by all fifty states and the District of Columbia.
Doctors of optometry are independent primary health care providers who examine, diagnose,
treat and manage diseases and disorders of the visual system, the eye and associated
structures. Optometrists are highly educated and trained to diagnose disease and pathological
conditions manifesting in the human eye, such as glaucoma and diabetic retinopathy.

Significant Changes
Legislative
As originally defined Optometry was a drugless profession*?. However, legislation passed in

1976 significantly expanded the scope of practice for optometrists, allowing qualified
optometrists the use of diagnostic pharmaceutical agents (DPAs).*®* The Board, with the advise

12 See Section 2, Optometry Act of 1913, Chapter 598, Statutes of 1913
'3 B&P Section 3041 (amended by Stats. 1976, Ch. 418.)



and consent of the Division of Allied Health of the Board of Medical Quality Assurance (Medical
Board of California), was charged with establishing the educational and examination
requirements for DPA certification, and promulgating the DPA drug formulary.™* Today, nearly
all California licensees are DPA certified.

Senate Bill 668 (Chapter 13, 1996 Statutes) amended, for the second time, the scope of
practice for optometrists. Under the new scope of practice™, optometrists meeting strict
educational and clinical training requirements are eligible for certification authorizing them to
diagnose and treat certain diseases of the human eye or eyes, or any of its appendages. The
Board was charged with implementing the new law’s provisions for the issuance of therapeutic
pharmaceutical agent (TPA) certification. To date, the Board has certified over 5,250
optometrists.

Last year Senate Bill 929 (Chapter 676, 2000 Statutes) again amended the scope of practice for
optometrists. The new scope of practice’® now includes the prevention, treatment,
management, and rehabilitation of certain disorders and dysfunctions of the visual system and
expanded the list of pharmaceutical agents that may be used and prescribed by optometrists.
The new law specifies additional circumstances requiring collaboration between an optometrist
and ophthalmologist, and adds to the educational and training requirements for the treatment of
certain diseases and dysfunctions.

In addition to the expanded scope of optometric practice, SB 929 set forth additional duties that
an assistant may perform under the direct responsibility and supervision of an optometrist®’.
Assistants in the office of an optometrist and acting under the direct responsibility of the
optometrist may now perform tasks including history-taking, visual acuities, preliminary testing
and clinical data-collecting duties.

“To meet the public’s increasing need for accessible, affordable, quality health care, providers of
health care must maximize the utilization of every health care worker and ensure appropriate
delegation of responsibilities and tasks.”'® Delegation of duties by health care professionals
has long been regarded as necessary for the purposes of efficiency and best utilization of skills.
Currently there are 43 jurisdictions in which state statutes or optometry Board regulations permit
the delegation of specific tasks and procedures to optometric assistants.

The Board will consider regulation proposals designed to provide adequate public protection by
ensuring that the assignment of duties to an assistant are done in a safe and legal manner.
Specifically, the proposals will include standards for ensuring that assistants possess the
necessary knowledge and skills for performing the delegated tasks and procedures, and that
appropriate supervision exists.

Strategic Planning

In 1989, the Board participated in a long-range planning and self-assessment workshop, at
which time it developed a plan setting the direction for its program policy decisions. Since that
time the Board has held three additional strategic planning sessions. The Board’s current long-
range plan focuses on proactive measures for consumer protection and serves as the guide

14 B&P Section 3041.2 (added by Stats. 1976, Ch. 418)

!5 B&P Section 3041.3

1°B&P Section 3041

' B&P Section 2544

'8 1995 Position Paper of the National Council of State Board of Nursing



upon which Board policy decisions are made and the daily operations of the Board office are
carried out.

Major Studies

Other than the recent occupational analysis (referenced later in this report), the Board has
conducted no major studies during this period of review.

Licensing Data

It is the Board’s policy to provide full disclosure of all information to the greatest extent allowed
under the law. Those inquiring about an individual licensee can obtain the issue and expiration
of the license, the school of graduation and the year graduated, scope certification, i.e.
diagnostic, therapeutic, lacrimal and/or glaucoma certification, practice location(s), associated
permits or registrations, e.g. fictitious name permit, branch office license, etc., and any
complaint history or disciplinary action. The Board does not currently certify or recognize any
certification of specialty practice in optometry.

Optometric licenses are renewed on the last day of the certificate holder’s birth month
every two years'® and may be renewed in an active or inactive status®. There are
approximately 7,744 licensed optometrists of the Board of Optometry for FY 2000/01.
The following provides licensing data for the past four years:

LICENSING DATA FOR FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01

[PROFESSION]

Total Licensed Total: 7432 Total: 539 Total: 7653 Total: 7744
California 4623 4716 4816 4829
Out-of-State 1192 1154 1105 1131
Inactive 1617 1669 1732 1784

Applications Received Total: 331 Total: 355 Total: 300 Total: 316

Applications Denied Total: 0 Total: 0 Total: 0 Total: 0

Licenses Issued Total: 195 Total: 233 Total: 245 Total: 257

Renewals Issued Total: 3908 Total: 2773 Total: 2938 Total: 2842

Statement of Issues Filed Total: O Total: 1 Total: 1 Total: 0

Statement of Issues Withdrawn Total: 0 Total: 1 Total: 0 Total: 0

Licenses Denied Total: 0 Total: 0 Total: 1 Total: 0

OTHER PERMIT/CERTIFICATE FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01

CATEGORIES

Total Permit/Certificate (By Type) Total: 4,506 Total: 5,157 Total: 6,014 Total: 6,899

Branch Office 377 377 379 380

° BgP 3146
2 BgP 700, 701, 702, 703 & 704

10



Statement of Licensure 573 683 804 789
Optometric Corporation 398 408 418 434
Fictitious Name 764 787 705 816
Therapeutic Optometrist 2,394 2,902 3,708 4,480
Permit/Certificate Issued (By Type) Total: 1,002 Total: 1,257 Total: 1,175 Total: 799
Branch Office 81 64 49 72
Statement of Licensure 267 266 248 296
Optometric Corporation 18 30 27 36
Fictitious Name 128 91 79 80
Therapeutic Optometrist 508 806 772 315
Renewals Issued (By Type) Total: 1,455 Total: 1,461 Total: 1,496 Total: 1,509
Branch Office 354 343 355 349
Statement of Licensure* n/a n/a n/a n/a
Optometric Corporation 384 387 389 396
Fictitious Name 717 731 752 764
Therapeutic Optometrist** n/a n/a n/a n/a
* Permit does not require renewal

** Board does not track renewal by status type

B. BUDGET

- 0_0____00000__]
Revenue and Expenditures

The Board of Optometry is a special fund agency and is supported entirely by application,
licensing, and permit fees. The Board’'s main source of revenue is derived from renewal fees.
The fee for license renewal is $300.00 and is due on a biennial basis. Sixteen dollars ($16.00)
of each renewal fee is paid to the University of California®*. These funds are to be used solely
for the advancement of optometric research and the maintenance and support of the
department in which the science of optometry is taught.

The maximum amount of fees charged by the Board is controlled by statute?’. In 1992 the
Board successfully sought legislation to increase the statutory limits. Prior to the 1992
amendment the Board’s fees had not been increased in more than fifteen years. The Board'’s
projected revenue and expenditures for the next four fiscal years will be from license and permit
applications, renewals, and delinquent fees at their current levels. Revenue and expenditures
for the past four fiscal years is provided in the tables below. The current schedule of fees is
also shown.

Fee Schedule Current Fee Statutory Limit

Applications:
Initial Examination $275.00 $275.00
Re-Exam 175.00 175.00
Certificate of Registration 25.00 25.00
Branch Office License 60.00 60.00
Fictitious Name Permit 10.00 10.00
Optometric Corporation 100.00 100.00
Statement of Licensure 20.00 20.00

2 Bgp 3148
2 BgP Section3152
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Renewals:
Certificate of Registration (Biennial) 300.00 300.00
Delinquency Fee 25.00 25.00
Branch Office License 60.00 60.00
Delinquency Fee 25.00 25.00
Fictitious Name Permit 10.00 10.00
Delinquency Fee 5.00 5.00
Optometric Corporation 50.00 50.00
ACTUAL PROJECTED
REVENUES
FY 97-98 FY 98-99 FY 99-00 FY 00-01 FY 01-02 FY 02-03
Licensing Fees 1,308,181 968,432 1,005,695 965,683 990,070 962,200
Fines & Penalties xx *x 8,008 3,753 5,000 5,000
Other 23,673 9,643 8,310 3,119 2,500 2,500
Interest 53,743 58,028 66,510 80,872 51,937 49,138
TOTALS 1,385,597 1,036,103 1,088,523 1,053,427 1,049,507 1,018,838
** The Board did not have cite and fine authority during these fiscal years
ACTUAL PROJECTED
EXPENDITURES
FY 97-98 FY 98-99 FY 99-00 FY 00-01 FY 01-02 FY 02-03
Personnel Services 426,835 402,704 393,942 391,208 426,062 419,867
Operating Expenses 470,501 717,599 817,966 729,010 677,938 683,138
(-) Reimbursements - 28,883 - 39,527 - 48,083 - 48,216 - 48,000 - 48,000
(-) Distributed Costs - 94,731 - 111,769 - 120,647 - 116,522 - 107,218 - 101,907
TOTALS 773,722 969,007 1,043,178 955,480 990,782 953,098
Expenditures by Program Component
EXPENDITURES BY Average %
PROGRAM FY 97-98 FY 98-99 FY 99-00 FY 00-01 Spent by
COMPONENT Program
Enforcement | 358,542 623,468 716,848 624,366 56%
Examination | 127,424 118,814 125,902 110,421 10%
Licensing | 257,200 205,342 215,289 210,022 19%
Administrative | 154,170 172,679 153,869 163,328 15%
Diversion (if applicable) | n/a n/a N/a n/a n/a
TOTALS | 897,336 | 1,120,303 | 1,211,908 | 1,108,037
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Fund Condition

The Board's fund at the end of the past fiscal year (00/01) reflects a reserve of 11.6 months. A
four-year projection indicates a reserve of 5.9 months bringing the Board under the statutory limit*3
of six months. It should be noted that for budget year 99/00 the DCA fund analysis had reflected a

reserve level of 6.5 months for the 00/01 fiscal year.

It is unclear, given the expenditure and

revenue patterns, why the reserve is at its present level. The Board will do an additional analysis,
given the expenditure and revenue patterns, to determine whether a decrease in renewal fees is
warranted.

ANALYSIS OF
FUND CONDITION FY 99-00 FY 00-01 FY 01-02 FY 02-03 FY 03-04 FY 04-05
(Budget Yr) (Projected) (Projected) (Projected)
Total Reserves, July 1 1,144,823 1,069,385 1,038,745 982,752 874,130 737,677
Total Rev. & Transfers 1,088,522 1,049,674 1,042,007 1,011,338 1,005,906 999,084
Total Resources 2,233,345 2,110,877 2,080,752 1,994,090 1,880,036 1,736,761
Total Expenditures 1,163,960 1,072,132 1,098,000 1,119,960 1,142,359 1,165,206
Reserve, June 30 1,069,385 1,038,745 982,752 874,130 737,677 571,555
MONTHS IN RESERVE 11.1 11.6 10.7 9.4 7.7 5.9

C. LICENSURE REQUIREMENTS

Education, Experience and Examination
Requirements

The Board was first established over ninety years ago and does not have any practicing
licensees who were not subject to entry level competency testing requirements at the time of
initial licensure. Individuals seeking licensure from the Board must first meet the following
requirements:

e Possess a high school diploma or equivalent®.

e Granted an Optometric Doctorate degree from an accredited school, college, or university or
its division or department®®. The Board’s accreditation of optometry schools is delegated to
the Council on Optometric Education which sets the standards for all domestic and a limited
number of foreign schools and is not unreasonably restrictive or anti-competitive.

e Pass the National Board of Examiners in Optometry’s Parts | and Il examinations as well as
the Clinical Skills portion of the Part Ill examination

e Pass the California Patient Management and Laws and Regulations examinations. The
statute allows for a limited waiver of examination requirements for instructors employed by
either of the California schools of optometry. Individuals must have taught in a California
school of optometry for five years, hold a valid optometric license in another state, pass the

% B & P Section 3145

4 BgP 3050
% B&P 3047
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Board’s law examination, and meet any other criteria as determined by the Board.?® This is
the only instance where qualifying experience applies to obtaining a license in California.
Except as noted for faculty at the California schools, the educational and examination
requirements for an applicant who is already licensed as an optometrist in another state or
country are the same as those for new optometry graduates. Applicants licensed in another
state or country must:

e Be a high school graduate.

e Have an optometric doctorate (OD) degree.
Pass the National Board of Examiners in Optometry’s Parts | and Il examinations as well as
the Clinical Skills portion of the Part Ill examination.

e Pass the California Patient Management and Laws and Regulations examinations.

A candidate seeking licensure must submit an application to take the licensing examination and

provide the following information?’:

Name, address, telephone number, birth date, and Social Security ID.

Optometry school(s) attended and date of graduation.

National Board of Examiners in Optometry (NBEO) transcript information.

Information concerning previous examination applications to the Board .

Other state licensure information.

Other state licensure denials, suspensions, and/or revocations.

Medical information indicating an ailment that is communicable to others.

Information indicating whether, as a juvenile or adult, the applicant has been convicted of or

plead nolo contendere to any crimes other than Vehicle Code offenses in which the fines

levied were less than $50.00.

e Examination site preferences.

e Declaration of truth of information provided by applicant.

Verification of Information

Information provided on examination applications is supported by confirming documentation
from other governmental agencies and educational and testing entities. When applications are
reviewed, official school and test transcripts (received directly from optometry schools and the
NBEO) are examined for degree(s) awarded and passing scores, respectively. After initial
review, examination staff, without the aid of an automated tracking system, tracks applicants.
Past criminal activity is verified by Department of Justice (DOJ) fingerprint checks. If a criminal
conviction is indicated by the DOJ the application is referred to enforcement staff for
investigation and determination as to whether the conviction is substantially related to the
practice of optometry as required by statute?.

Verification of licensure in other states and prior practice history, including malpractice actions,
is done through the use of the Association of Regulatory Board of Optometry (ARBO)
Practitioner Disciplinary Data Bank. Cases involving disciplinary action in another state is
verified directly with the appropriate state licensing agency.

% B&P 3042.5 (b) & 3056 (a)
%’ B&P 3044 and 3045, CCR 1530.1
8 B&P 480
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Examination Passage Rates

NATION-WIDE CALIFORNIA ONLY
TOTAL PASSAGE TOTAL PASSAGE

YEARS CANDIDATES RATE CANDIDATES RATE
1997/98

Part | 2,008 73%

Bart I 1.502 84% Not Available
Part Il 1,373 93%

1998/99

1,992 65% .

Part | 0 Not Available
Part Il 1,590 86%

Part 111 1,437 94%

1999/00

Part | 1,996 69%

Part I 1528 86% Not Available
Part Il 1,448 92%
2000/01

Part | 1,955 72% )

Not Available

Part II 1,554 91%

Part IlI 1,437 90%

*NOTES

California Patient Management \

1997/98 1998/99 1999/00 2000/01
CANDIDATES 312 548 318 302
PASS % 7% 71% 88% 84%
NOTE:

California Law and Regulations

1997/98 1998/99 1999/00 2000/01
CANDIDATES 243 479 267 267
PASS % 95% 93% 91% 92%
NOTE:
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Examination Validity/Occupational Relevance

As the strictest form of regulation, state licensure is rightly viewed by the public as a
confirmation by the state that the license holder possesses a special or higher degree of
proficiency in his/her profession. Because the impact of optometric services on public health
and safety is direct, immediate, and sometimes irreparable, it is critical that only fully-qualified
candidates are allowed to practice in California. The Board’'s licensure examination
requirements are designed to ascertain whether applicants possess the minimum competencies
for safe practice. A valid and reliable examination must have content validity that is
representative of and relevant to the domain tested. To ensure the content validity of the
optometry licensure exam, the Board conducted an occupational analysis, which was completed
in 1992. The results of this analysis provided the foundation upon which an examination
blueprint was developed. The blueprint specifications guided the setting of testing
requirements applicants must fulfill, and the construction of the Board administered
examination. The dynamic and technical nature of the health care profession emphasizes the
importance of a comprehensive and up-to-date analysis of the occupation. For these reasons,
the Board adopted a plan calling for the assessment of the practice of optometry every five
years. In keeping with this plan, in October 1997 the Board contracted with the DCA, Office of
Examination Resources for the performance of an up-to-date analysis. OER submitted its final
report April 2001 and this report is to be used as the basis for future exam development.

Examination Processing Times

The Board offers its licensing examination two times a year; typically the second Monday in
January and last Monday in June. The January examination consists mainly of those applicants
failing the previous June examination. Applications for the June licensing examination are
submitted in May and early June each year. The average time between submission of a
candidate’s application and the administration of the examination has been a consistent 45
days. The regularity of the average time from application submission to exam administration is
attributed to the fact that most applicants graduate from optometry school, and are therefore
qualified, approximately 45 days prior to the exam administration. Examination results are
mailed, on average, 28.5 days after the exam administration. With scoring assistance from the
OER, the Board has been able to mail results no later than 32 days following the exam.

FY 1997/98 | FY 1998/99 |FY 1999/00 |FY 2000/01
RECEIVE LICENSE
Application to Examination 45 45 45 40
Examination to Issuance 24 30 28 32
Total Average Days 69 75 73 62

License Denials

The Board may deny an application for licensure under Business and Professions Code

Sections 480 and 3044.

and include consideration of factors such as: Whether
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setting; was there personal or financial injury to another, and if so, the severity and; whether the
applicant’s ability to practice safely is affected by the action. Determinations concerning false
statements provided on applications may also take into consideration willful intent on the part of
the applicant to misled the Board or conceal facts or information.

Under CCR Section 1516 - in determining rehabilitation - the Board may consider the nature
and severity of the act(s), the applicant’s total criminal record, the amount of time elapsed
since the commission of the act(s), whether the applicant has complied with the terms of the
previous discipline and other evidence of rehabilitation.

Continuing Education/Competency
Requirements

In order to renew a license in active status licensees must meet statutorily mandated continuing
education requirements®. Currently, an optometrist renewing an active license must complete
40 hours of course work every two years or 50 hours if the doctor is certified to use therapeutic
pharmaceutical agents (TPA). Additionally, TPA certified optometrists must fulfill 35 of the
required 50 hours on the diagnosis, treatment and management of ocular disease as follows: 12
hours on glaucoma; 10 hours on ocular infections; five hours on inflammation and topical
steroids; six hours on systemic medications and two hours on the use of pain medications. The
Board monitors compliance with the CE requirements by conducting a random audit of 10% of
license renewals each month. The Board's average compliance rate is 94.5%. If an optometrist
fails to comply with this requirement, his/her license will be renewed but placed in an “inactive”
status until the required hours of CE are obtained. continuing education as a remediation tool
in cases involving licensee found to negligent or lacking in professional competence. The
licensee is directed by the terms of the Board's decision or stipulated settlement as to the
education to be obtained. The conditions under which such remedial education would be
required are outlined in Board’s disciplinary guidelines. The Board has formed partnerships with
the two California schools of optometry to develop and provide remedial education courses in
areas related to professional skills, ethics, clinico-legal issues, etc. An optometrist cannot
practice optometry in California while holding an inactive license. The Board also uses

Comity/Reciprocity With Other States

Currently, there is no reciprocity with other states. An applicant for licensure in California who
also holds a license in another state or country must meet all of the same requirements as
previously described. Information provided by these applicants is verified in the same manner
described. The Board is mindful of its responsibility to ensure that practice restrictions are not
overly burdensome and continues to look for opportunities to increase access to licensure. In
keeping with this goal the Board recently adopted a regulation - now pending approval - which
would accept all parts of the NBEO examination in lieu of the Board administered exam, a
practice currently observed by 37 states. This move was facilitated by recently enacted
legislation (SB 929) which brings California’s scope of optometric practice to a level more
consistent with other states and to that currently tested by the NBEO. Since nearly 100% of
new graduates take all parts of the NBEO exam, applicants who have passed this exam could
become licensed in California and the other 37 states by passing only a state-specific
jurisprudence exam.

% B&P 3059
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D. ENFORCEMENT ACTIVITY

FY 1997/98 | FY 1998/99 | FY 1999/00 | FY 2000/01
Inquiries (Complaint Info Only) Total: 215 Total: 242 Total: 250 Total: 355
Complaints Received (Source) Total: 308 Total: 273 Total: 245 Total: 257

Public 134 126 125 110
Licensee/Professional 50 81 38 26
Groups 11 18 11 3
Governmental Agencies 113 48 71 118
Other
Complaints Filed (By Type) Total: 308 Total: 282 Total: 303 Total: 257
Competence/Negligence 30 18 21 26
Unprofessional Conduct 120 115 117 110
Fraud 28 21 13 16
Health & Safety 65 51 86 27
Unlicensed Activity 78 73 63 73
Personal Conduct 3 4 3 5
Complaints Closed Total: 275 Total: 258 Total: 208 Total: 169
Investigations Commenced Total: 44 Total: 40 Total: 37 Total: 66
Compliance Actions Total: 100 Total: 112 Total: 94 Total: 111
ISOs & TROs Issued 0 0 0 0
Citations and Fines 0 0 6 4
Public Letter of Reprimand 3 0 19 0
Cease & Desist/Warning 96 112 69 107
Referred for Diversion 0 0 0 0
Compel Examination 0 1 1 0
Referred for Criminal Action Total: 4 Total: 2 Total: 6 Total: 6
Referred to AG’s Office Total: 14 Total: 16 Total: 27 Total: 18
Accusations Filed 2 12 3 3
Accusations Withdrawn 1 0 0 0
Accusations Dismissed 0 0 0 3
Stipulated Settlements Total: 6 Total: 5 Total: 4 Total: 4
Disciplinary Actions Total: 20 Total: 7 Total: 14 Total: 12
Revocation 8 1 7 7
Voluntary Surrender 1 2 0 0
Suspension Only 0 0 0 0
Probation with Suspension 2 2 1 0
Probation 9 1 6 5
Probationary License Issued 0 1 0 0
Public Reproval 0 0 0 1
Probation Violations Total: 1 Total: 1 Total: 2 Total: 1
Suspension or Probation 1 0 0 0
Revocation or Surrender 0 1 2 1
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Petitions for Reinstatement Total: 4 Total: 0 Total: 2 Total: 1

*NOTES

Enforcement Program Overview

The California Board of Optometry is mandated to protect the public's health, safety, and
welfare by ensuring that individuals are competent to practice optometry and that the laws
governing the practice of optometry are enforced in a fair and judicious manner. The Board has
the power, duty, and authority to investigate violations of the provisions of the Business and
Professions Code, Chapter 7, Division 2, Section 3000 seq. The Board is also given specific
authority to receive and investigate complaints and to discipline violators accordingly. In the
administration of consumer protection board staff is guided in their daily complaint response and
enforcement functions by the Board’s Complaint and Enforcement Process guide( Appendix D-I)
together with the Disciplinary Guidelines and Model Disciplinary Orders (Appendix D-II).
Anyone may file a complaint against a licensed optometrist with the Board of Optometry. The
Board also investigates complaints against any individual suspected of practicing optometry
without a license. Complaints are generally filed by patients, subsequent treating optometrists,
employees, attorneys, insurance companies, or local law enforcement agencies.

The Board receives an average of 265 complaints a year with the largest percentage (46%) of
complaints filed by consumers. Of the total number of complaints received annually,
unprofessional conduct is the most often alleged violation. Unprofessional conduct includes
allegations such as patient abandonment, breach of confidentiality, failure to release records,
unethical practices, theft, and failure to report abuse.

The following are some of the unique reporting requirements pursuant to Article 11, Professional
Reporting, Business and Professions Code Section 800:

801 Within 30 days, every insurer providing professional liability insurance to a licensee must report to
the Board, any settlement or arbitration award over $3,000 of a claim or action for damages for death
or personal injury caused by that licensee’s negligence, error, or omission in practice, or rendering of
unauthorized professional services.

801.1 Within 30 days, every state or local agency that self insures a licensee must report to the Board,
any settlement or arbitration award over $3,000 of a claim or action for damages for death or personal
injury caused by that licensee's negligence, error, or omission in practice, or rendering of
unauthorized professional services.

802 Within 30 days, a licensee who does not possess professional liability insurance must report to the
Board, every settlement or arbitration award over $3,000 of a claim or action for damages for death or
personal injury caused by negligence, error or omission in practice, or the unauthorized rendering of
professional services.

803. Within 10 days after a judgement by a court of this state that a licensee has committed a crime, or
is liable for any death or personal injury resulting in a judgement in excess of $30,000 caused by that
licensee's negligence, error or omission in practice, or the unauthorized rendering of professional
services, the clerk of the court rendering the judgement, must report that fact to the Board.

There are problems with the Board's receiving relevant complaint information or obtaining
information for investigative purposes in that it often takes years for the parties to come to an
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agreement, and some agreements include a confidentiality clause, prohibiting the victim from
discussing any of the details of the settlement. When the Board receives reports of settlement
or arbitration awards, copies of depositions of all parties and all relevant clinical records are
obtained via the Division of Investigation. The Board then recruits an impartial expert consultant
to review these documents and provide an opinion as to whether there was a departure from the
standard of care. When many years have passed before an agreement is reached, it can be
both difficult and extremely time consuming to obtain all of the documents necessary for the
expert consultant's review and opinion. When a settlement includes a confidentiality
agreement, the Board is sometimes unable to obtain the necessary complaint information for
investigative and disciplinary purposes.

All types of cases are considered for settlements whenever appropriate. Board staff is always
open to settlement discussions. Stipulated settlements are most often less time consuming and
less costly than an administrative hearing. Stipulated settlements can accomplish the Board's
goal of consumer protection in a more expeditious and economical manner. Referring to the
Board's Disciplinary Guidelines and Model Disciplinary Orders, Enforcement Manager and
Executive Officer work with the assigned Deputy Attorney General in all administrative cases.

Since the last Sunset Review in October 1997 there has been an increase in the number of
investigations initiated. The average of investigations per year has increased from 27 to 47.
The average number of cases being referred to the Attorney General's Office has increased
from 11 to 19.

Of the 1,083 complaints received over the past four years, an average of 83 percent were
closed, 17 percent were referred for investigation, 3 percent had accusations filed, and 3
percent resulted in disciplinary action. Since the last Sunset Review, the average number of
disciplinary actions has increased by approximately 2 % percent (average of 3 actions per
year).

BER AND PER A O OMPLA » D, R RRED FOR
ATION, TO A ATION AND FOR D PLINARY ACTIO
FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01
COMPLAINTS RECEIVED 308 273 245 240
Complaints Closed 275 258 208 169
Referred for Investigation 44 40 37 66
Accusation Filed 2 12 3 3
Disciplinary Action 12 6 9 7

Case Aging Data

Time frames on the average percentage of cases and days involved from opening to completion
of an investigation have increased since the last review: 10 percent of our investigations were
closed in 90 days; 31 percent were closed in 180 days: 43 percent were closed in one year; 14
percent were closed in two years; 2 percent were closed in three years; and no cases took more
than three years to complete.
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Of the cases referred to the Attorney General's Office 46 percent were closed in one year; 35
percent were closed in two years; 12 percent were closed in three years; 4 percent were closed
in four years; and, no cases took more than four years to complete. Since the last review there
has been a decrease in the number of days it takes to close cases referred to the Attorney

General's office.

AVERAGE DAYS TO PROCESS COMPLAINTS, INVESTIGATE

AND PROSECUTE CASES

FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01

Complaint Processing 62 36 63 60
Investigations 236 249 238 146
Pre-Accusation* 206 240 298 265
Post-Accusation** 301 314 303 443
TOTAL AVERAGE DAY S*** 805 839 902 914

*From completed investigation to formal charges being filed.
**From formal charges filed to conclusion of disciplinary case.
***Erom date complaint received to date of final disposition of disciplinary case.

INVESTIGATIONS  [JEY1997/98 AVERAGE %
CLOSED WITHIN: CASES CLOSED
90 Days 3 3 4 6 10%

180 Days 10 12 10 16 31%

1 Year 7 20 23 18 4395

2 Years 6 3 3 10 14%

3 Years 0 0 3 2%

Over 3 Years 0 0 0 0 0%
Total Cases Closed 26 38 40 53

AG CASES CLOSED AVERAGE %
WITHIN: CASES CLOSED
1 Year 7 6 6 1 46%

2 Years 4 1 6 4 35%

3 Years 4 0 1 0 12%

4 Years 0 0 1 2 7%
Over 4 Years 0 0 0 0 0%
Total Cases Closed 15 7 14 7

Disciplinary

Cases Pending 14 11 12 12

Cite and Fine Program

The Board promulgated regulations to issue citations and fines in 1999 under the authority of B
& P § 125.9. The amount of administrative fines which range from $50 to $2,500 per violation,
are directed by prior violations, severity of offense and other mitigating evidence. The citation
program provides the Board with an expedient method of addressing violations more technical
in nature that don’t result in physical or financial harm to the patient.

21




FY 1997/98* | FY 1998/99* | FY 1999/00 FY 2000/01
Total Citations n/a n/a 6 4
Total Citations With Fines n/a n/a 6 4
Amount Assessed n/a n/a 21,771 7,057
Reduced, Withdrawn, Dismissed n/a n/a 2 3
Amount Collected 13,616 2,152

*cite and fine authority effective 9/16/99

Diversion Program

The Board currently does not have a diversion program. Until recently optometrists had limited
access to controlled substances. However, with the recent scope expansion, optometrists now
may obtain and prescribe certain Schedule Il Narcotic drugs. The Board will be exploring the
need and feasibility of developing a diversion program.

Results of Complainant Satisfaction Survey

CONSUMER SATISFACTION SURVEY RESULTS*

QUESTIONS Percent Satisfied by Calendar Year
# Surveys Mailed: 268 1997 1998 1999 2000
# Surveys Returned: 114
1. Were you satisfied with knowing where to file a
complaint and whom to contact?
82% 66% 100% 100%
2. When you initially contacted the Board, were you
satisfied with the way you were treated and how o o 0 0
your complaint was handled? 2% 100% 100% 87%
3. Were you satisfied with the information and advice
you received on the handling of your complaint and o . . .
any further action the Board would take? 63% 100% 80% 50%
4. Were you satisfied with the way the Board kept you
informed about the status of your complaint?
63% 66% 80% 66%
5. Were you satisfied with the time it took to process
your complaint and to investigate, settle, or o 0 o 0
prosecute your case? 61% 66% 66% 61%
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6. Were you satisfied with the final outcome of your

case?

7. Were you satisfied with the overall service

provided by the Board?

46%

60%

82%

2%

60%

80%

75%

66%

*All Boards and committees under review this year shall conduct a consumer satisfaction survey to determine the public’s
views on certain case handling parameters. (The Department of Consumer Affairs currently performs a similar review for

all of its bureaus.)

A list of seven questions have been provided. Each Board or committee shall take a random sampling of closed
complaints and disciplinary actions for a four year period. Consumers who filed complaints should be asked to review the
guestions and respond to a 5-point grading scale (i.e., 5, 4, 3 =satisfied to 1, 2 =dissatisfied). The Board or committee
shall provide the percent of satisfaction for each of the past four years.

D. ENFORCEMENT EXPENDITURES

AND COST RECOVERY

AVERAGE COST PER CASE FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01
INVESTIGATED

Cost of Investigation & Experts 68,702 151,989 199,569 267,116
Number of Cases Closed 26 38 40 53
Average Cost Per Case 2,642 3,999 4,989 5,039
AVERAGE COST PER CASE FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01
REFERRED TO AG

Cost of Prosecution & Hearings 67,837 237,165 267,363 107,689
Number of Cases Referred 14 16 27 18
Average Cost Per Case 7,487 18,821 9,902 5,982
AVERAGE COST PER 7,487 18,821 14,891 11,021

DISCIPLINARY CASE

Cost Recovery Efforts

The Board seeks cost recovery in most cases. Cost recovery is always negotiated in stipulated

settlements.

In cases where the respondent is placed on probation cost recovery generally

proceeds in compliance with established payment schedules. However, those cases calling for

the revocation or a significant suspension period, costs are often difficult to collect.

In these

cases respondents have fewer financial resources due to the suspension of practice, or in the
case of revocation, have no incentive to pay.

Since the last review there has been an increase in cost recovery ordered. This is attributed to

more standardized procedures relating to the assessment and identification of costs.
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FY 1997/98 ]  FY 1998/99 FY 1999/00] FY 2000/01
Total Enforcement Expenditures 136,539 389,154 466,932 374,805
# Potential Cases for Recovery* 12 6 9 7
# Cases Recovery Ordered 10 3 8 7
Amount of Cost Recovery 63,889 37,535 85,032 46,291
Ordered
Amount Collected 28,883 20,454 19,334 32,350

*The “Potential Cases for Recovery” are those cases in which disciplinary action has been filed based on
a violation, or violations, of the License Practice Act.

Note: Amounts collected are less than amounts ordered as they reflect monies collected
pursuant to payment schedules.

F. RESTITUTION PROVIDED TO CONSUMERS

RESTITUTION DATA FY 1997/98 FY 1998/99 FY 1999/00 FY 2000/01

Amount Ordered *

Amount Collected 3,299.50 3,038.29 5,361.75 2,225.73

* Although, the Board cannot order restitution outside of a stipulated agreement or an
Administrative Law Judge's proposed decision, through the informal complaint process it is often
recommended to a licensee that consumers monies be refunded in order to satisfactorily resolve
a complaint. In addition, many licensees often offer refunds of monies in order to resolve
complaints filed against them.

G. COMPLAINT DISCLOSURE POLICY

It is the belief of the Board of Optometry that consumer protection is best achieved when
consumers are provided with the information necessary to make educated and informed
decisions regarding their vision care needs. Therefore, it is the policy of the Board that
information concerning the conduct of optometrists licensed in the State of California be
provided to the general public upon request.

| TYPE OF INFORVATIONPROVIDED ——— YES —— No__
Complaint Filed (disclosed after closed)
Citation

Fine

Letter of Reprimand

Pending Investigation X
Investigation Completed X
Arbitration Decision N/A
Referred to AG: Pre-Accusation X
Referred to AG: Post-Accusation
Settlement Decision

Disciplinary Action Taken

Civil Judgment*

Malpractice Decision

XXX | X

XXX | XX

24




Criminal Violation*:
Felony X
Misdemeanor

The following guidelines are used in determining information that may be disclosed:
Complaint Information - Information concerning complaints filed against a licensee of

the Board may be disclosed in accordance with the following criteria:

1. The individual complaint has been closed (including those later included in a formal
investigation)

2. The complaint was closed within a three year period immediately preceding the
request for information

3. In the opinion of the Board's enforcement staff the complaint investigation revealed
sufficient information to indicate a probable violation of the law

Under no circumstances shall the Board staff disclose to the general public any complaint
found to be invalid, did not contain sufficient information to substantiate the probability of a
violation or has not yet been closed and a disposition rendered.

Formal Investigations - Information concerning any ongoing formal investigation of a
licensee shall not be disclosed to the general public, except to the extent that the
investigative case contains individual closed complaints which may be disclosed under the
above-cited criteria.

Disciplinary Action - All formal disciplinary actions involving a licensee shall be released
upon request, citing the specific offense(s) and action taken. In addition these actions shall
be published in the Board newsletters.

H. CONSUMER OUTREACH, EDUCATION AND USE OF THE INTERNET

The Board has utilized different approaches to achieve consumer education and to ready
information that facilitates the Board’s consumer protection mandate. The Board has recently
participated in several consumer outreach activities. At these functions staff is available to
answer questions, provide complaint forms and pamphlets pertaining to the optometric
profession and their consumer rights. Written information is also available which discusses
issues relative to ocular health care and related pathologies.

Online Information

Aside from the community outreach functions, the Board’s primary education and outreach
vehicle is our website. The website provides a variety of vital information for consumer
including:

e License verification that enables all parties to access licensee current and past license
and enforcement data. The data can be simply accessed by providing any part of a
doctor’s actual or fictitious hame. Consumers can make informed decisions regarding the
selection of an optometrist relative to whether the doctor is certified to treat ocular
disease or has a disciplinary history. Consumers also can check on the status of their
existing doctor’s license.

¢ Information is available on the website’'s “Frequently Asked Questions” page. If a

consumer has additional concerns they may contact the Board via the central emalil
address. Email box messages are distributed to appropriate staff daily with responses
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o Downloading of all applications such as practitioner business licenses and permits as
well as consumer complaint forms and can be accomplished. At this time it is not
feasible for the Board to conduct online business transactions through the website
inasmuch as additional information such as lease agreements, articles of incorporation,
and payments can not be submitted via the Internet for renewing or obtaining a license or
permit.

e Licensure candidates may obtain licensing information and be informed of any new or
pending changes in the process that may effect the issuance of a license to practice
optometry in California. At this time the Board does not provide the License Examination
application on the webh. Presently, two examinations are offer annually with the second
administration providing two testing sites for candidate convenience. The applications for
each administration differ in that one provides a choice of sites. It has been the Board’s
experience that candidates frequently submit the wrong application for testing. This often
impacts candidate’s ability to sit for an examination due to the inability to present at a
specific site.

Online Business

Other than the downloading of forms and applications mentioned above, for various reasons the
Board currently does not conduct business online. Relative to the filing of applications the
Board must receive various original documents from third parties, e.g. transcripts from
optometry schools, national testing results, articles of incorporation, etc. As for testing online,
there are a number of security concerns that must be addressed in order to assure that only
those who possess the requisite skills and competencies for safe practice are licensed.
However, the Board continues to look for opportunities to improve its efficiency and
effectiveness through the use of the internet. It is our understanding that Nursing Board is
currently involved in a pilot project to explore the possibility of online license renewal. If
successful, the Board will consider moving in this direction as well.

Improving Online Services

The Internet could be further utilize to improve Board service to consumers by including
information on consumer interest subjects such as purchasing contact lenses and spectacles,
and what constitutes a comprehensive eye exam. Licensees would be better informed if the
Board’s website included trends or patterns of consumer complaints. Knowing what consumer
issues are being presented to the Board for investigation could cause changes in the operation
delivery of care in their practices that would result in better serving their patients.

Regulation of Online Practices

Presently the Board is not aware of the provision of online/practice without presence optometric
services in California and, therefore, has not formulated any plans for Internet regulatory
activities. However, given the ongoing advancements in technology used by members of the
healing arts the Board continues to monitor this issue.
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PART 2.
Board of Optometry

BOARD’S RESPONSE TO ISSUES IDENTIFIED
AND FORMER RECOMMENDATIONS MADE BY THE
JOINT LEGISLATIVE SUNSET REVIEW COMMITTEE

ISSUE #1. Should the State’s licensing of optometrists be continued?

Recommendation: Both the Department and Committee staff recommended the
continued licensure of optometrists.

Vote: The Joint Committee adopted the recommendation of the Department and
Committee staff by a vote of 6-0.

Comment: The Board of Optometry licenses and regulates approximately 7,500 Doctors of
Optometry (OD) and about 400 optometric corporations, comprising the largest contingent of
OD’s of all states in the U.S. Optometrists are licensed in all 50 states and the District of
Columbia.

An incompetent or unethical optometrist can cause serious and permanent harm, both physically
and financially, to the unsuspecting public. Many procedures performed by optometrists involve
direct contact with the eye. Partial or permanent vision loss due to an optometrist’s negligent acts
or incompetent practice has severe and dramatic consequences, including serious and irreparable
diminution of the patient’s quality of life.

In addition to serious physical harm, without regulation, the unethical optometrist’s fraudulent
practices put the public at risk for suffering extreme financial injury. According to statistics
provided by the Board, the great majority of its investigations and disciplinary actions involve
fraud or related allegations. Fraudulent or misleading claims by unscrupulous practitioners can
cause unreasonable expectations on the part of consumers. It is only after a substantial amount of
money has been paid in professional services or products that the patient is advised, or realizes,
that the outcome will not be as promised or expected. Individuals least equipped to protect their
own interests, like the elderly and disabled, are often the victims of these practices.

Board Response: The Board agreed with the committee recommendation.
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ISSUE #2. Should an independent Board of Optometry be continued, or should its
operations and functions be assumed by the Department of Consumer Affairs?

Recommendation: Both the Department and Committee staff recommended that the
Board of Optometry be retained as the independent state agency to regulate and
license optometrists. Committee staff recommended that the sunset date of the
Board be extended for four years (to July 1, 2003).

Vote: The Joint Committee adopted the recommendation of the Department and
Committee staff by a vote of 6-0.

Comment: The Board of Optometry generally functions efficiently and effectively to ensure
licensees’ competence and pursue egregious disciplinary cases. However, see additional
discussion (below) of the need for the Board of Optometry to enhance its program efforts in the
areas of consumer information, outreach, and enforcement.

Board Response: The Board agreed with the committee recommendation.

ISSUE #3. Should the composition of the Board of Optometry be changed?

Recommendation: This Board has nine (9) members, of whom six (6) are licensed
optometrists and three (3) are public members. The Department generally
recommends a public member majority and an odd number of members for
regulatory Boards. For the Board of Optometry, the Department recommended an
increase in public membership to improve balance consistent with those
guidelines. Committee staff concurred with the Department, and recommended
adding one more public member to the Board and removing one of the optometrist
members. The composition of the Board would still be 9 members, but with five (5)
optometrists and four (4) public members.

Vote: The Joint Committee did not adopt the recommendation of the Department and
Committee staff by a vote of 2-3.

Comment: The Department and Committee staff believe the current composition of the nine-
member Board of Optometry, 6 optometrists and 3 public members, is overbalanced toward
optometrist members. The Joint Committee may wish to consider converting one of the
optometrist positions to a public member.

This recommendation is based on the belief that a regulatory Board dominated by professional
members (a 2-to-1 majority in this instance), may tend to place greater emphasis on issues of
competence (e.g., examinations, continuing education, expanded scope of practice) and
correspondingly less emphasis and resources on consumer education/information, and
enforcement. And, while it generally functions efficiently, the Board of Optometry may be a
case in point.

In recent years, the Board has revamped and improved its licensing examination, instituted new
continuing education requirements, and implemented the TPA law, which expanded
optometrists’ scope of professional activities. All of these achievements enhance the
professional stature, competence and level of service that OD’s provide to patients, and all are
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noteworthy accomplishments. However, there may not have been equally noteworthy initiatives
in the areas of consumer information or enforcement.

In the area of consumer information, the Board’s consumer survey (conducted as part of the
sunset review process) indicated “an overall dissatisfaction with the Board’s visibility to the
general public,” despite the fact that the same survey indicated that 72% of respondents were
satisfied with the Board’s overall service/effectiveness. It appears that the Board needs to be
more assertive in making its existence known and presence felt among consumers of
optometrists’ services.

In the area of enforcement, the Board’s emphasis on competency issues seems to overlook the
fact that the majority of its complaints and investigations, and most of its disciplinary actions, are
only marginally related to competence. Board statistics for 1996/97 illustrate:

Investigations opened: Fraud, 6; Non-jurisdictional/ unlicensed (including advertising), 5;
Personal Misconduct, 5; Health and Safety, 0; Unprofessional Conduct, O;
Incompetence/Negligence, 2.

Disciplinary actions: Of 12 completed in 1996/97, Health and Safety accounted for O;
Incompetence/Negligence, only 2.

There is no doubt that the practice of optometry involves serious health and economic issues for
consumers, and the Board has achieved disciplinary sanctions in a few egregious cases.
However, this analysis suggests that enforcement cases are rarely related to issues of licensee
competence, and a profession-dominated Board may tend to overemphasize competence at the
expense of consumer outreach and enforcement. Accordingly, the Legislature may wish to
consider altering the Board composition to provide better balance among the Board of
Optometry programs.

It should also be noted that this movement away from dominant super-majorities of professional
members and toward closer parity between public and professional members is consistent with
both the Joint Committee and Department of Consumer Affairs recommendations regarding
other Boards that have undergone sunset review.

Board Response: The Board did not agree with the staff recommendation.

Comment: The Board provided the following reason: The present composition of the Board
provides a well-balanced approach to consumer protection. The Board’s record demonstrates a
dedication to act in the public’s interest by all of its members, both public and professional. With a
composition of six professional, and three public members, California citizens are assured
consumer protection is carried out with a sufficient base of technical and scientific knowledge
upon which sound decisions for safe practice can be made.

Although the Board did not agree with the staff recommendation to change the composition of
the Board, it did look at the areas cited in the comments, i.e. enforcement and consumer
outreach. As reflected by the statistics in this report the Board has placed a greater in the area of
enforcement where overall spending is up 15% from an average of 41% in 1997, to 56% in 2001.
Additionally, the Board has used the internet to provide consumers with information upon which
to make more informed decisions about eye care services, i.e. license look-up, frequently asked
questions and links to consumer eye care guides.
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3.
BACKGROUND PAPER FOR HEARING

IDENTIFIED ISSUES, QUESTIONS FOR THE BOARD,
AND BACKGROUND CONCERNING ISSUES

PRIOR SUNSET REVIEW: The Board of Optometry (Board) was last reviewed by the
Joint Legislative Sunset Review Committee (JLSRC) four years ago (1997-98). The JLSRC and
the Department of Consumer Affairs (DCA) identified three issues and made recommendations
regarding them. The first was: Should the state’s licensing of optometrists be continued? Both
the JLSRC staff and the DCA recommended continuation and the JLSRC voted 6-0 to adopt that
recommendation. The second was: Should an independent Board of Optometry be continued to
administer the optometry licensing laws or should it be sunset and its operations and functions be
assumed by the DCA? Both the JLSRC staff and the DCA recommended continuation of the
Board, and the JLSRC voted 6-0 to adopt that recommendation. The third was more
controversial and was: Should the composition of the Board of Optometry be changed? The
Board had (and has) 9 members — 6 licensed optometrists and 3 public members. Both the
JLSRC staff and the DCA recommended increasing the representation of the public members on
the Board. The JLSRC staff specifically recommended removing one licensee optometrist
member and adding one public member, which would still maintain the Board at 9 members, but
with a composition of 5 optometrists, and 4 public members. However, the JLSRC did not adopt
the recommendation of its staff or the DCA by a vote of 2 in favor and 3 against.

GENERAL BACKGROUND AND DESCRIPTION OF THE BOARD

The Board of Optometry was created by the California Legislature in 1913. The Board currently
licenses approximately 7700 optometrists and 400 optometric corporations. The Board is
composed of 9 members — 6 licensed optometrists and 3 public members. Currently, the Board
has three licensed optometrist member vacancies (Governor appointments). The Board has 8
standing committees whose members are appointed by the Board’s President. For 2001 they are:
Administrative (Dr. Easton — licensee), Regulations (Dr. Grant — licensee), Legislation (Mrs.
Vogel — public), Examination and Licensing (Dr. Grant — licensee), Credentials (Mrs. Vogel -
public), Continuing Education (Dr. Easton - licensee), Enforcement (Dr. Titus — licensee), and
Public Relations (Mrs. Gee). The Board employs one Executive Officer and 6 additional staff
persons.

The Board has an annual budget of approximately $1.1 million, a fund reserve of 11.6 months as

of July 1, 2001 which is projected to drop to 5.9 months by July 1, 2004. The Board’s licenses
are issued for two years, and to become a licensed optometrist an applicant must be a high school
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graduate, obtain an optometric doctorate degree (O.D.), pass Parts I, I, and the Clinical Skills
portion of Part I11 of the National Board of Examiners in Optometry’s national exam, and pass
the California Patient Management and Laws and Regulations examinations. The Board offers
its licensing examination two times a year — January and June — with the January exam
consisting mainly of applicants who have failed the previous June exam. To renew a license, an
optometrist must pass 40 hours of continuing education (CE) every two years or 50 hours if the
optometrist is certified to use therapeutic pharmaceutical agents (TPAs). TPA-certified
optometrists must fulfill 35 of their required 50 hours on the diagnosis, treatment and
management of ocular disease as follows: 12 hours on glaucoma, 10 hours on ocular infections, 5
hours on inflammation and topical steroids, 6 hours on systemic medications, and 2 hours on the
use of pain medications.

Currently, there is no reciprocity with other states. However, the Board recently adopted a
regulation — now pending approval — which would accept all parts of the NBEO exam in lieu of
the Board-administered exam, as is currently done by 37 other states. Since most new optometry
school graduates currently take all three parts of the NBEO exam, applicants who have passed
that exam could become licensed in California and the other 37 states by passing only a state-
specific jurisprudence exam (e.g., for California — its Laws and Regulations exam).

Over the past four years the number of complaints received by the Board has decreased
somewhat, but it has increased the number of its investigations, increased the average number of
cases it refers to the Attorney General’s Office (AG) and has slightly increased the average
number of disciplinary actions (accusations) it takes each year (average of 3 cases per year.)
While the overall average cost per disciplinary case is higher than it was four years ago, it has
decreased in the past three years. However the overall average cost of disciplinary investigations
and experts has almost doubled, while the average cost per case referred to the AG has
decreased. The average time frame from opening to completion of an investigation has
increased, while there has been a decrease in the number of days it takes to close cases that have
been referred to the AG. The Board first promulgated regulations to issue administrative
citations and fines in 1999 — with the fines ranging from $50 to $2500 per violation. The Board
does not have a diversion program. Pursuant to the Board’s disclosure policy the Board
discloses all disciplinary cases following the filing of an accusation by the AG.

Significant legislative change. Since the Board’s last sunset review the scope of practice of
licensed optometrists was significantly expanded by the enactment of SB 929 (Polanco, Chapter
676 — Statutes of 2000) which became effective this past January. That bill specified additional
diseases and conditions optometrists may treat (in particular, certain types of glaucoma) with
specified medications. The bill provided requirements for mandatory consultation and referral
by an optometrist to an ophthalmologist in specified circumstances, and authorized the Board to
certify a TPA certified optometrist to perform lacrimal irrigation and dilation of patients over age
12, provided the optometrist has completed at least 10 of the former procedures under the
supervision of an ophthalmologist. The bill authorized the Board to certify a TPA optometrist to
treat primary open angle glaucoma in patients over the age of 18, provided the optometrist has
completed specified educational requirements and has provided treatment for at least two years
to at least 50 glaucoma patients in a collaborative relationship with an ophthalmologist, as
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specified. Further, the bill also specified additional duties that an unlicensed assistant may
perform under the direction responsibility and supervision of an ophthalmologist or optometrist.

CURRENT SUNSET REVIEW ISSUES

BOARD POWERS, DUTIES and COMPOSITION ISSUES

ISSUE #1: The Board has been unable to hold one regular business meeting in the past
year, and problems and concerns regarding the management of the have been raised by the
Board’s three public members.

Question #1 for the Board: Why has the Board had problems this past year in obtaining the
necessary quorum to fulfill its statutory responsibility to conduct business and administer the
optometry licensing laws? What business items or responsibilities has the Board been unable to
perform as a result of its inability to hold regular business meetings (e.g., licensee
reinstatements, examinations, promulgation of regulations, enforcement)? Is the Board capable,
in the foreseeable future, of holding regularly scheduled meetings on a quarterly basis to
conduct its normal business? If not, why? If not, what can be done so that the Board can
properly function? How many committees does the Board have, who appoints their chair and
members, how many members are on each committee, and how often did they meet during the
past year? Can other Board members participate on committees to which they have not been
appointed?

What is the response to the concerns and problems raised by the Board’s three public members
in their Sunset Review Minority Report? Given the explicit dissatisfaction of the Board’s three
public members with the operation of the Board — what actions has the Board taken or
recommended be taken to address the concerns raised by the public members? Has the Board,
its members or its executive officer contacted the Department of Consumer Affairs or the
Governor’s Office to request that the vacancies on the Board be filled by appointment? If so,
when and what has been the response to date? What should be done if the Board continues to be
unable to perform its statutory administrative responsibilities?

Background: The Board’s last regular business meeting was held over a year ago, on December
11 & 12 in 2000. A schedule sent to all Board members in January listed the proposed schedule
of dates for four regular Board meetings in 2001 (March, June, September, and November), as
well as one special hearing on a proposed regulation to adopt Part I11 of the National Board of
Examiners in Optometry (NBEO or national exam) in lieu of the Board-administered practical
exam in optometry. However, during 2001, the only meetings at which the Board could obtain
the necessary attendance of sufficient members to meet its 6-member quorum requirement was
its February 15 regulatory hearing on adoption of the national exam and one special meeting on
August 29, brokered by the Department of Consumer Affairs, just to deal with submission of the
Board’s Sunset Review Report and to approve the Psychometric Audit of the national exam so
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that it could be used for the Board’s next licensing examination scheduled for January 2002.
[Note: The terms of two licensee members of the Board expired in June of 2001, leaving the 9-
member Board with a bare quorum of 6 members - 3 licensee & 3 public members.]

A meeting of Board members held in July was only a committee meeting since there was an
absence of a quorum. The Board’s November 16-17 meeting was reschedule to November 30 —
December 1 to accommodate conflicts in Board members’ schedules. However, that meeting
had to be cancelled last week following notification by the Board’s three public members that
they would not attend, citing an absence of an opportunity to have input to the meeting agenda or
to have reviewed a preliminary agenda prior to it being sent out.

The Board’s “official” Sunset Review Report was adopted by a majority board vote at its August
29 special meeting and submitted to the JLSRC on September 1. However, citing disagreement
with the manner in which the August meeting was conducted, the Board’s three public members
submitted a Sunset Review Minority Report dated September 17, 2001, in which they expressed
their concerns both with the August meeting and with problems they believe have occurred with
the management and operation of the Board over the past several years. A summary of their
concerns or problems with the Board were:

e Board members are not provided with accurate or sufficient information in a timely manner
on which to make their decisions.

e No board meetings were conducted for approximately 10 months in 1999.

e Public members’ repeated requests for a board newsletter received no response until the
August 2001 board meeting, and public board members’ work on newsletters was never
published.

e The board has failed to promulgate regulations to implement the provisions of SB 929
(Polanco, Chapter 676 — Statutes of 2000) which significantly expanded the scope of practice
of optometrists and optometric assistants.

e |t took many board meetings and memos to overcome the objections of licensee board
members and the Executive Officer to set up a toll-free telephone number for the board.

e The board’s committees are run by the board’s Executive Officer and staff, not the
committee’s board members, and public board members are not appointed to nor allowed to
provide input to meaningful board committees.

e Board business (e.g., meeting minutes, agendas, expense reimbursement claims) is not
conducted in a timely fashion.

e Board members are not provided with adequate information about nor included in the
Board’s enforcement responsibility or its Enforcement Committee, and there has been no
closure regarding recommendations that have been made by the public members.

e Board decisions (e.g., re adoption of the national licensing exam) are not based on all the
necessary information but rather based on the personal interests and opinions of particular
licensee board members.

e Board decisions only reflect the interests of the Board’s licensee member majority; board
composition should be changed to eliminate the licensee member majority.

e Board meetings and hearings are not adequately publicized, are not held in convenient or
publicly accessible locations, are scheduled for longer than is necessary, and the agendas
inaccurately reflect the timing and length of agenda items.
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While the Board’s staff has continued to conduct the day-to-day business of the Board, the Board
itself has been confronting an apparent stalemate between its licensee and public members in
being able to meet and decide on policies, regulations, petitions for license reinstatements, or
recommended decisions in disciplinary cases.

ISSUE #2: Should the composition or membership qualifications of the Board be
changed?

Question #2 for the Board: Should the ratio of licensee to public member be changed to
increase the representation by public members? If the public member representation is
increased, should it be done by replacing a licensee member or members (perhaps through
attrition as a position becomes vacant) or by increasing the size of the Board? What are the
Board’s conflict of interests provisions for the selection and participation of its licensee and its
public Board members? Are these adequate to insure that the Board operates in the public’s
interest rather than being influenced by their own personal interests? Should they be made more
stringent to avoid either the appearance or reality of improper self-interest?

Background: During the Board’s prior Sunset Review in 1997-98, the Department of Consumer
Affairs recommended increasing the public membership on the Board to improve its balance
consistent with the Department’s general recommendations that its regulatory boards should

have an odd number of members and a public member majority. The staff of the JLSRC staff
concurred with the Department and recommended adding one more public member and
removing one of the optometrist members — retaining a 9-member Board with 5 public and 4
licensed optometrist members. However, neither the Board nor the JLSRC itself agreed with that
staff recommendation and the JLSRC decided not to adopt that recommendation on a vote of 2-
3.

In support of its recommendation in 1997/98, the JLSRC staff wrote:

“The Department and Committee staff believe the current composition of the nine-member
Board of Optometry, 6 optometrists and 3 public members, is overbalanced toward
optometrist members. The Joint Committee may wish to consider converting one of the
optometrist positions to a public member.

This recommendation is based on the belief that a regulatory board dominated by
professional members (a 2-to-1 majority in this instance), may tend to place greater
emphasis on issues of competence (e.g., examinations, continuing education, expanded
scope of practice) and correspondingly less emphasis and resources on consumer
education/information, and enforcement. And, while it generally functions efficiently, the
Board of Optometry may be a case in point.”

This year the Board’s three public members have recommended that the composition of the

Board be changed to reduce the number of licensed optometrist members, and to add either a
licensed ophthalmologist or public members. The public members believe that the Board’s
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actions are controlled by the interests of its licensee member majority, rather than the public
interest.

Further, the Board of Optometry is required to hold at least one meeting a year at which its
licensing exam must be given. However, the Board generally schedules four meetings a year to
be held in both Northern and Southern California. The nine-member Board (six licensee and
three public members) has a statutory quorum requirement of six members, currently has three
licensee-member vacancies (one since June 2000 & two more since June 2001), and has had
difficulty in the past year obtaining a quorum to conduct its meetings.

Based upon the apparent stalemate between the Board’s public and licensee members, the
JLSRC may want to consider changing the composition of the Board and the qualifications for
its members. Some state regulatory boards within the Department of Consumer Affairs have
additional requirements or limitations on the qualifications of its members. These can include
that licensees represent particular backgrounds within the profession or types of practice, that
conflict of interest provisions be more far reaching, and in an exceptional case that licensees of
another profession be included on a Board (e.g., Respiratory Care Board.) The purpose of these
additional requirements is to assure that the Board has the benefit of a broad cross-section of
professionals involved in a board’s regulation, that professionals working in different
circumstances are represented, and that members are free of even apparent personal sources of
conflict of interest. For this board, such additional requirements might include assuring that its
licensed optometrist members represent both licensees working in private practice as well as
those working as employees in corporate settings.

Regarding the Board’s efforts to protect consumers since its last sunset review, the Board has
adopted a regulation to require that optometrists post a conspicuous notice in their offices that
federal law requires that patients be given a copy of their spectacle (eyeglasses) prescription, but
that the law does not require the optometrist to release a contact lens prescription. Board staff
have recommended that the Board go further and adopt a state regulation to provide patients with
the right to obtain their contact lens prescription upon request, unless there are significant
medical reasons not to do so. The Board’s attorney has advised that the Board has the necessary
statutory authority to adopt such a regulation. This regulatory proposal is pending before the
Board for action. Also, the Board has instituted a toll-free “800” public telephone number for
the Board.

In the area of enforcement, the Board’s statistics show that 46% of its complaints come from
consumers and that “unprofessional conduct” is the most often alleged violation.

“Unprofessional conduct” includes allegations of patient abandonment, breach of confidentiality,
failure to release records, unethical practices, theft, or rendering of unauthorized professional
services. The Board’s report did not breakdown its enforcement statistics by type, but show that
while the number of complaints have been declining over the past four years (from 308 to 240),
the number referred for investigation have increased (from 44 to 66 in 2000/2001), the number of
accusations filed has varied from 2 in 1997/98 to 12 in 1998/99 and back down to 3 in 2000/01,
and the number of formal disciplinary actions taken have declined from 12 in 1997/98 to 7 in
2000/01.
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BUDGETARY ISSUES

ISSUE #3: The August 2001 Department of Finance fiscal controls audit of the Board
found several deficiencies in the Board’s internal fiscal controls and made
recommendations to correct them.

Question #3 for the Board: What deficiencies did the audit reveal and what was the Board’s
response? Does the board foresee any problems with rectifying the deficiencies disclosed by the
DOF audit and carrying out the recommendations with which it has concurred? Will the DOF
respond to the Board’s written response to the audit, for example, in its final audit report? Is the
Board required to provide subsequent reports to the DOF regarding the implementation of the
recommendations? Have there been any discussions between the Board and the Department of
Consumer Affairs regarding whether a ““program audit™ will be conducted? Over the past few
years, what information has been provided to board members regarding the Board’s budget,
expenditures and revenues? In what form has this information been provided and at what
frequency?

Background: All three public Board members have expressed concerns regarding the
management of the Board and inability to obtain regular information regarding the Board’s
budget, expenditures, and revenue.

At the request of the Department of Consumer Affairs, the Department of Finance (DOF)
pursuant, to an interagency agreement recently conducted an audit review of the Board’s internal
fiscal controls. The DOF’s draft audit report made several findings and recommendations
pertaining to the Board’s need to take physical inventories of and tag board property, maintain
subsidiary property ledgers, submit monthly bank statements on a timely basis, process purchase
invoices in a timely manner, and maintain independent leave balance reports. In its response to
the DOF, the Board agreed with the audit findings and committed to taking corrective actions
steps to comply with the audit recommendations. The audit did not review programmatic
controls over the Board’s service quality and operational efficiency — including management’s
effectiveness to accomplish desired performance through effective strategic planning, program
budgeting, supervision, and fiscal discipline.

ISSUE #4: The Board’s reported fund reserve exceeds its statutory maximum. Is the
Board satisfactorily responding to this situation?

Question #4 for the Board: Has the Board reconciled its fund analysis figures with those of the
department? Are the amounts reflected in the Board’s report accurate and, if not, what are the
actual figures? When will the Board’s reserve meet the statutory six-month limit? Is there a
need to decrease licensing fees or increase the Board’s base budget for any items?

Background: The Board reports that it had a fund reserve at the end of the 2000/2001 fiscal
year equaling 11.6 months operating expenses and has a statutory limit of six months reserve.
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The Board reported that the Department of Consumer Affairs’ fund analysis reflected a reserve
level of only 6.5 months at the end of the 2000/2001 fiscal year, and that the Board would. The
Board indicated that it will do an additional analysis, given the expenditure and revenue patterns,
to determine whether a decrease in renewal fees is warranted.

LICENSURE ISSUES

ISSUE #5: Has the Board satisfactorily responded to the recent legislative expansion in
the scope of practice for both optometrists and unlicensed optometry assistants?

Question #5 for the Board: What was the Board’s involvement in developing the provisions of
SB 929 (Polanco, Chapter 676 — Statutes of 2000) prior to its enactment? What actions has the
board taken in order to implement SB 9297 Is the board proposing to adopt regulations
regarding the glaucoma certification provisions of the bill? If so, what is being proposed? If
not, why, and is the board proposing any less formal action (e.g., newsletter article, notice to
licensees, etc.) regarding the bill’s implementation? How did SB 929 expand the duties that
unlicensed optometric and unlicensed medical assistants are allowed to perform? What specific
tasks are involved in those duties? Why does the board believe that its proposed regulation on
this will assure that those duties are performed in a safe and competent manner? What are the
chronology and the status of that regulation? What process did the board use to determine
whether regulations are necessary to implement this statute? What is the board’s response to
arguments that further clarification or specificity by the board is required to properly implement
this statute with respect to either its glaucoma or optometric assistant provisions?

Background: The three public members in their Minority Report contend that the board has
failed to propose adopting regulations that are necessary regarding the provisions of SB 929
(Polanco — Chapter 676 of 2000) that provided for the board’s certification of optometrists to
independently treat glaucoma following collaboration with ophthalmologists in the treatment of
50 glaucoma patients. Regulations regarding the expanded scope of practice of unlicensed
optometric assistants have also been proposed but the Board has not taken any formal action to
promulgate such regulations. (Note: The Board has not been able to hold a regular Board
meeting to do so since December of 2000.)

One public board member has expressed that her request to be appointed to the regulation
committee was not approved by the Board’s President who makes the appointments to the
Board’s various committees. Only one licensee member was appointed to the Board’s standing
Regulations Committee for 2001. However, a special committee composed of that public
member, the licensee member of the standing regulations committee and staffed by the Board’s
Executive Officer, was appointed by the Board’s President on November 7, 2000 to discuss the
implementation of SB 929 and develop recommendations for its implementation. That special
committee’s recommendations were presented at the Board’s December 1, 2000. In response to
those recommendations, the Board decided to have its staff develop of form for the glaucoma
collaboration provision of the bill, have staff draft proposed language re performance of duties
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by an unlicensed optometric assistant and bring it back to the Board for consideration, have staff
research the issue of the definition of “consultation” as used in the bill, and took no action on
two other items. Except for development of the form by staff, the Board has not been able to
meet to pursue the other implementation actions it had decided it would pursue.

EXAMINATION ISSUES

|SSU E #6 The Board has voted to eliminate using its own licensing examination in
favor of using the National Board of Examiners in Optometry (NBEO) examination.

Questions #6 for the Board: What assessment or review did the Board do that led to its
decision to accept passage of all portions of the National Board of Examiners in Optometry
examination (NBEO or national exam) in lieu of requiring license applicants to pass a
California developed and administered practical licensing exam? Prior to its vote to adopt the
national exam, how did the Board establish that the NBEO exam properly tested California’s
license applicants to assure their minimum competency to practice within their scope of practice
in California? What was the chronology of events involved with the Board’s adoption of a
proposed regulation to use the national exam? What prompted the recent audit of the national
exam by the Board, what were the findings of that exam audit? What is the current status of that
regulation? When is the Board’s next licensing exam and when is adoption of the national exam
expected to occur? Will a change in the examination fee paid by license applicants be necessary
as a result of adoption of the national exam?

Background: The public board members, in their Minority Report, have expressed concerns
that the Board’s decision to move to adopt the national exam was prompted by the licensee
member of the Board who has been in charge of California’s exam but will be leaving the Board
in the near future and is involved with the administration of the national exam. Following a
formal regulatory hearing last February, the Board adopted a regulation — now pending approval
— which would accept all parts of the NBEO exam in lieu of the Board-administered exam, as is
currently done by 37 other states. Currently the Board requires passage of Parts I, 11, and the
Clinical Skills portion of Part I11 of the national exam plus passage of the Board’s own patient
management and laws and regulations exams. In essence, the proposed exam would now add
passage of the remainder of Part I11 of the national exam instead of the Board’s Patient
Management exam — but still require license applicants to pass the California laws and
regulations exam.

Following submittal of the Board’s proposed regulation to the DCA, the DCA pointed out that an
audit should be performed on the national exam to determine if it met California’s standards for
exam administration. That Board’s regulatory proposal was held back pending the completion of
the audit. The Board contracted to have the audit performed and the audit report was submitted
on November 19. The audit concluded, with reservations, that the national exams are valid
measures of optometric competencies, but made recommendations that were believed would
enhance the validity of the examinations. The Board’s sunset report states that the Board will
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consider moving in the direction of online license renewal if a pilot project in which the Board of
Registered Nursing is involved proves successful.

CONTINUING COMPETENCY ISSUES

ISSUE #7: Should the criteria and process for approving mandatory continuing
education courses and providers be changed. In particular, should all courses and course
providers that are approved by the Medical Board of California for mandatory continuing
medical education also qualify for mandatory continuing education for licensed
optometrists?

Question #7 for the Board: What criteria does the Board use for its approval of education
courses and providers for mandatory continuing education? Why are continuing education
courses officially sponsored or accredited by any accredited school or college of optometry
given blanket pre-approval? What assurances are there that such courses will in fact meet the
criteria for continuing education courses approved by the Board (but not made applicable in
regulation to courses by schools/colleges of optometry?) Will coursework on subject areas that
are studied as part of the curriculum of an approved school of optometry (e.g., general human
diseases or conditions not specifically involving the eyes or related structures) also qualify for
approval as continuing optometric education?

Background: The optometry licensing laws require the Board to adopt regulations that require,
as a condition of renewal, that all licensees submit proof satisfactory to the Board that they have
informed themselves of the developments in the practice of optometry occurring since the
original issuance of their licenses by pursuing one or more courses of study satisfactory to the
Board or by other means deemed equivalent by the Board. Concerns have been raised that the
quality of CE courses has declined since completion of CE became mandatory — essentially
insuring a “captive audience” of persons who must take approved CE. And it has been proposed
by at least one licensee that all mandatory CE that has been approved by the Medical Board of
California for physicians should also be accepted as qualifying for the mandatory CE
requirements in optometry — the contention being that medically-related coursework is relevant
to the practice of optometry and constitutes a required part of the approved educational
coursework for obtaining an initial license.

To renew a license, an optometrist must pass 40 hours of continuing optometric education (CE)
every two years or 50 hours if the optometrist is certified to use therapeutic pharmaceutical
agents (TPAs). TPA-certified optometrists must fulfill 35 of their required 50 hours on the
diagnosis, treatment and management of ocular disease as follows: 12 hours on glaucoma, 10
hours on ocular infections, 5 hours on inflammation and topical steroids, 6 hours on systemic
medications, and 2 hours on the use of pain medications. Apart from the above mandatory CE
requirements, the Bard may adopt regulations to require licensees to maintain current
certification in cardiopulmonary resuscitation.
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In addition, Board regulations require each licensee to complete 20 hours of formal CE course
work approved by the Board within the year immediately preceding the renewal deadline. No
more than 4 hours of course work can be in the area of patient care management, and courses in
business management shall not be approved. The regulations limit use of specified alternative
methods for meeting the CE requirements to one half of the 20 hours of required course work.
The regulations require that all licensees maintain current certification in cardiopulmonary
resuscitation (CPR) from approved providers

CE programs that have been approved by regulation as meeting the Board’s required standards
include: (1) CE sponsored or accredited by any accredited school or college of optometry, (2)
CE offered by any national or state affiliate of the American Optometric Association, the
American Academy of Optometry, or the Optometric Extension Program, or (3) CE approved by
the International Association of Boards of Examiners in Optometry known as COPE (Council on
Optometric Practitioner Education). Further, CE meeting the criteria specified below may be
approved by the Board after submission of a program, schedule, topical outline of subject matter,
and curriculum vitae of all instructors to the Board’s Executive Officer at least 45 days prior to
the date of the program. The criteria for Board approval are: (1) Whether the program is likely
to contribute to the advancement of professional skill and knowledge in the practice of
optometry, (2) Whether the speakers, lecturers and others participating in presentation are
recognized by the Board as being qualified in their field, (3) Whether the proposed course is
open to all licensees, and (4) Whether the CE provider agrees to maintain and furnish records of
course content and attendance as the Board requires for a period of at least three years from the
date of the course.

ENFORCEMENT ISSUES

ISSUE #8: The Board reports an increase in its enforcement activity and related
expenditures since its last sunset report in 1997, but also reports an increase in the amount
of time it takes to complete a disciplinary case. Further, the Board has had to seek
deficiency funding for enforcement purposes over the past two fiscal years.

Question #8 for the Board: What accounts for the increase in both enforcement activity and
delays in completion of the pre-accusation and post-accusation time frames? Does the pre-
accusation time frame include time that the case is still at the Board as well as after it has been
referred from the Board to the AG but before an accusation is filed? If so, does the Board have
data that breaks out the time cases are at each stage? What does the Board believe can be done
to reduce these increases in the time it takes to complete its disciplinary cases? In what years
since its last sunset review have the Board’s expenditures for enforcement exceeded its budgeted
appropriation? If so, in which areas of enforcement did this occur? In what years did the Board
submit a deficiency request for additional expenditure authority (appropriation) and what was
the cause of the deficiency (ies)? Does the Board anticipate the need for a deficiency request
this year? Has the Board’s budget for enforcement been increased? Does the Board need an
increase in its base budget, particularly for enforcement? If so, what would those additional
monies be used for?
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Background: The three public board members in their Minority Report expressed concerns
that they are not satisfactorily informed, or are misinformed, regarding the Board’s enforcement
program and related budget — which led to their decision to drop further investigation in one
particular disciplinary case.

The Board’s report shows a decline in complaints made to the Board, an increase in the number
of investigations initiated, an increase in the average number of cases referred to the Attorney
General’s Office (AG) for initiation of formal disciplinary action, and a slight increase in the
average number of disciplinary actions taken. The Board reports that it has increased its
expenditures for enforcement by 15%, from an average of 41% in 1997 to 56% in 2001.
However, during that same period the average amount of time it takes to process complaints,
investigate and process complaints has increased from 805 days (1997/98) to 914 days
(2000/01), or an increase of 109 days. The bulk of that increase appears to occur after the
investigation is completed and either prior to the filing of an accusation by the AG or following
the filing of the accusation but before the conclusion of the case (“post-accusation™).

The Board has experienced increased disciplinary workload that resulted in the Board filing
Deficiency Requests to obtain deficiency funding (additional funds appropriated beyond amount
initially budgeted) over the past two fiscal years (1998/99 & 1999/2000.) In particular, as has
been the case with some of the other licensing boards in the Department of Consumer Affairs,
the deficiency resulted in part due to unanticipated Attorney General enforcement costs that had
led to expenditure of all the funds that had been budgeted and appropriated for that purpose in
those two fiscal years.

CONSUMER EDUCATION/INFORMATION AND
SATISFACTION

ISSUE #9: There is still relatively high dissatisfaction with the Board by those who file
complaints, but the Board has made significant improvements in making its existence
known to and communicating with complainants.

Question #9 for the Board: Please explain what efforts the Board has made to improve
communication with complainants, why it believes that dissatisfaction with the outcome of the
consumers’ complaints is still relatively high, and what other improvements the Board intends to
make to provide better overall service to complainants.

Background: The satisfaction survey of complainants conducted by the Board for its prior
1997/98 sunset review indicated that 26% of respondents were satisfied that the Board’s
existence was well known, 79% were satisfied with knowing where to file a complaint, 55%
were satisfied with the outcome of their complaint case, and 72% were satisfied with the Board’s
overall service or effectiveness. The complainant survey conducted by the Board as a part of this
year’s sunset review process shows that for 1999 & 2000, 100% of respondents were satisfied
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with knowing where to file a complaint and whom to contact, 60% (1999) & 75% (2000) were
satisfied with the final outcome of their complaint, and 80% (1999) and 66% (2000) were
satisfied with the overall service provided by the Board.

ISSUE #10: Should the Board be doing more to publicize its existence and regulatory
role, and should it be doing more to educate and inform the public regarding the services
provided by optometrists?

Question #10 for the Board: How does the Board publicize its existence, its regulatory role
over optometrists, and its public board meetings. What process is used to select board meeting
locations and sites? Could the Board select locations or sites that are more accessible to the
public, particularly the disabled? What is the status of the Board’s newsletter? What
information does the Board provide the public and how does it provide that information? What
are the most frequent sources of consumer complaints to the Board? Does the Board plan to
provide information, in pamphlet form and on its website, regarding subjects such as what
constitutes a thorough eye examination and what they should know in buying spectacle or
contact lenses?

Background: The three public members in their Minority Report contend that the Board has
failed to adequately publicize the Board’s meetings, make those meetings easily accessible, or
provided newsletters to its licensees and others on the Board’s mailing lists. The Board
maintains a website on the Internet that provides information about the Board, the requirements
of the optometry licensing laws, licensees, and optometry. The Board’s sunset report states that
the Board will consider moving in the direction of online license renewal if a pilot project in
which the Board of Registered Nursing is involved proves successful. The Board does note that
the Internet could be further utilized to improve Board service to consumers by including
information on consumer interest subjects such as purchasing contact lenses and spectacles
(eyeglasses), and what constitutes a comprehensive eye examination. The Board has produced a
consumer information pamphlet in the past but it has not been updated in recent years to include
changes in the law or additional relevant information.
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4.

FINAL RECOMMENDATIONS OF THE
JOINT LEGISLATIVE SUNSET REVIEW COMMITTEE
AND
THE DEPARTMENT OF CONSUMER AFFAIRS

ISSUE #1. (CONTINUE REGULATION OF THE PROFESSION?) Should the
licensing and regulation of optometrists be continued?

Recommendation #1: The Joint Committee and the Department recommend that profession
of optometry continue to be regulated.

Comments: Due to the highly technical procedures performed by optometrists and the health
and safety implications for consumers, the Department and the JLSRC recommend continued
regulation of the optometric profession.

ISSUE #2. (CHANGE BOARD COMPOSITION?) Should the composition or
membership qualifications of the Board be changed?

Recommendation #2: The Joint Committee and the Department recommend two additional
public members added to the Board.

Comments: The Board currently consists of nine members, six professional members and three
public members. The majority of the boards under the purview of the Department have a
balanced composition with an equitable number of professional and public members. Unlike
these other boards, the Board of Optometry has a two-to-one ratio of professional to public
members. It has been argued that this professional super majority necessarily results in
professional bias, and less focus on consumer protection.

Public participation on regulatory boards ensures a balanced approach to decision-making, and
enhances public protection. In recent years, the JLSRC has expanded the number of public
members on DCA regulatory boards. Public members have been added to the Accountancy,
Contractors, Pharmacy, Podiatry, Psychology, Respiratory Care, and Veterinary Medical Boards
through sunset review legislation.*

% 5B 133 (Chapter 718, Statutes of 2001), SB 2029 (Chapter 1005, Statutes of 2000), SB 827 (Chapter 759, Statutes of
1997), SB 1981 (Chapter 736, Statutes of 1998), SB 1983 (Chapter 589, Statutes of 1998), SB 827 (Chapter 759, Statutes of
1997), respectively.
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If the Board is sustained, the Department and the JLSRC recommend adding two additional
public members, appointed by the Governor, for a total of eleven members (six professional, five
public). This new composition would provide more consumer representation while continuing to
maintain the expertise needed for technical regulatory and enforcement issues. Two additional
Board members would not substantially increase a Board’s operational costs.™

ISSUE #3: (RESOLVE CONFLICTS BETWEEN PROFESSIONAL AND PUBLIC
MEMBERS?) What actions should the Board take to resolve some of the ongoing
problems between professional members and public members?

Recommendation #3: The Joint Committee and the Department recommend that the Board
needs to continue its efforts to reconcile conflicts between professional and public members.

Comments: As reported to the Department and the JLSRC and detailed in the “Minority
Report”, the Board’s public members argue that they are treated differently than the professional
members, suggesting the potential for a two-tiered approach by the Board staff in addressing the
concerns of the public members.

As evidenced by the sunset review “minority report” submitted to the JLSRC by the Board’s
public members (who constitute one-half of the Board), significant conflict exists between the
professional and public members of the Board of Optometry. Further evidence of this conflict is
the Board’s inability to meet due to the unwillingness of the public members to attend meetings
under current conditions. Although the Board has been making disciplinary decisions via mail
ballot, the inability of Board leadership to address and resolve the issues precipitating the
impasse is a matter of concern. The absence of Board meetings undermines the purpose of the
Board—uwhich in part is to engage in regular public discourse.

This impasse and consistent inability to resolve differences is unprecedented. The Department
has been asked on more than one occasion to facilitate conversations between the Board’s two
factions so that a Board meeting may be convened. The Department believes that this is the
responsibility of Board leadership — its presiding chair and executive officer. Nonetheless, the
Department has provided guidance and recommendations on how to overcome the intransigency
of the Board members.

It was recommended that professional facilitators or conflict mediation experts be brought in to
resolve the conflict so that the Board can carry out its business. While the Department was
encouraged by the Board’s recent decision to do so, it is disappointed by the plan engaged to
effectuate conflict mediation. The Department’s profound concerns about Board leadership
remain.

% Average annual travel and per diem costs per member are approximately $2,500.
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ISSUE #4: (COMPLY WITH RECENT AUDIT?) What corrective steps should the
Board take to comply with deficiencies found during a recent audit conducted by the
Department of Finance?

Recommendation #4: The Joint Committee and the Department recommend the Board
should comply with corrective steps recommended in the Board’s recent audit.

Comments: The Department and JLSRC recommend that the Board continue to take the
corrective steps needed to comply with the Board’s recent audit, conducted by the Department of
Finance (DOF). At the request of the Department, the DOF, through an interagency agreement,
conducted an audit review of the Board’s internal fiscal controls. The DOF’s draft audit
identified several areas needing improvement. These included the need to submit monthly bank
statements on a timely basis and process purchase invoices in a timely manner, among others.
The Board agreed with the audit findings and recommendations for remedial behavior in its
response to the DOF. The Department would like to underscore the importance of these
corrective steps and the need to have sound internal fiscal controls in place prior to the next
sunset review cycle.

ISSUE #5: (DEVELOP STANDARDS FOR UNLICENSED ASSISTANTS?) Should the
Board adopt supervision and training standards for unlicensed optometric assistants?

Recommendation #5: The Joint Committee and the Department recommend that the Board
should conduct an occupational analysis for optometric assistants to identify the tasks they
will perform, and the attendant training and skill level required. An occupational analysis
should be developed before unlicensed assistants are permitted to engage in practices that
until now required licensure as an optometrist. Following the occupational analysis,
regulations clarifying the level of training and supervision of assistants should be
promulgated.

Comments: Senate Bill 929 (Chapter 676, Statutes of 2000) expanded the scope of practice for
optometrists and expanded the duties that an unlicensed assistant may perform under the direct
responsibility and supervision of an optometrist. This is a dramatic change in the delivery of
optometric services. The provisions of SB 929 reclassified technicians, who previously were
only authorized to fit contact lenses, to assistants who can perform various testing procedures
including glaucoma testing, visual perception testing, measurement of the thickness of the
cornea, screening of the corneal curvature, administering topical agents, and performing
sonograms to measure the length of the eye and structures of the eye, generally used for surgical
procedures and may involve direct contact with the eye. Clearly, this is a significant expansion
of the tasks that unlicensed assistants were able to perform prior to the passage of SB 929, and
consumers should not be placed at risk until duties of these assistants are clarified and
regulations are adopted clarifying the level of training and supervision. Specifically, the Board
needs to establish standards to ensure that unlicensed assistants demonstrate adequate knowledge
and skill. In the absence of clarifying regulations, individual practitioners in the field could
interpret the law in a variety of ways. To protect consumers, the Board should expedite the
adoption of clarifying regulations.
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ISSUE #6: (CONTINUE WITH THE CURRENT BOARD?) Should the profession of
optometry continue to be regulated by the current Board, or should the Board be
reconstituted, or become a bureau under the Department of Consumer Affairs?

Recommendation #6: The Joint Committee recommends that current membership of the
Board should be allowed to sunset.

Comments: Since the last sunset review this Board has struggled with scope of practice issues,
criticism of its enforcement efforts, an impasse between Board members that has effectively
rendered the Board impotent, and a persistent perception that the profession exercises inordinate
control of the Board. The Department’s Deputy Director for Board Relations was called in to
mediate Board Member conflict and facilitated the Board’s September meeting. In 1999 the
Director intervened in a Board dispute with the Department of Justice which has severely
impaired the Board’s relationship with the Department of Justice’s licensing division. The
Department is troubled by the lack of leadership exhibited at the Board and has shared those
concerns with Board Members and the Executive Officer.

Following criticism that the Board was unlawfully permitting optometric exams to be conducted
by unlicensed assistant personnel, the Board originally responded that this was common practice,
and there was no intention to discipline optometrists delegating this function. When the
Department suggested legislation to review this practice, the Board indicated previous legislative
efforts had not been successful, and legislation would not be pursued to clarify the permission of
this practice. Nonetheless, and fully aware of the Department’s interest in resolving the matter,
the optometry scope of practice bill, Senate Bill 929 (Chapter 676, Statutes of 2000), was
amended late in the session to permit unlicensed assistant personnel to perform optometric
exams. While this may well be an appropriate contemporization of the practice act, it was
achieved with virtually no public discussion, and without even cursory notification to the
Department.

In 2001, the Department worked with the Board and the Office of Examination Resources (OER)
to evaluate the national exam and it’s appropriateness for use in California. However, the Board
did not conduct an independent audit of the national exam, in spite of the significant changes in
their scope of practice that occurred as a result of SB 929, until the Department intervened.
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Memorandum

To: Boards Subject to Review in 2012-2013
From: Senator Curren D. Price, Jr.
Date: March 23, 2012

Subject: Request for Information and Issues to be Addressed for 2012-2013 Oversight
Review

This is to inform you that the Senate Committee on Business, Professions and
Economic Development (Committee) will begin its oversight review of the following
boards in the fall of 2012:

Athletic Commission

Barbering and Cosmetology Board
Guide Dogs for the Blind

Interior Design Certification Organization
Medical Board of California
Occupational Therapy Board

Optometry Board

Osteopathic Medical Board

Naturopathic Medicine Committee
Registered Dispensing Opticians
Respiratory Care Board
Speech-Language Pathology, Audiology, Hearing Aid Dispensers Board
Veterinary Medical Board

You are also receiving by email attachment a Report Form that should be completed
and submitted to the Committee by November 1, 2012. Last year the Report was
significantly revised and has been further modified this year. The revisions are intended
to simplify the reporting process for the boards, and focus more clearly on issues of



Boards to be Reviewed 2012-2013
March 23, 2012
Page 2

interest to the Committee. The first sections of the Report provide an overview of the
board’s current regulatory program, and gives pre-formatted tables and charts to be
completed by the board. The latter sections focus on responses by the board to
particular issues raised by the individual board or that are raised by the Committee.

We ask that you complete the tables and charts and provide the appropriate statistical
information for the fiscal years indicated. Please respond to all questions in the Report.
In the event that some information may not pertain to your particular board, please note
it on your response, but be sure to include information that is relevant to your activities
and programs.

In completing your Report, please note the following sections:

Section 10 — Board Action and Response to Prior Sunset Issues. This should
reflect the board’s response to each individual issue and recommendation that
was raised by the Committee during the prior review of the board.

Section 11 — New Issues. This the board’s opportunity to raise new issues and
make recommendations to the Committee. The Committee may also have
additional issues that the board will need to address during this review. We
encourage the board to request a meeting with Committee staff to review
possible issues to be addressed within this document for the 2012 review.

Along with the Report Form, you are also being sent a Guide for Completing Tables in
the Oversight Review Questionnaire. Most of the tables may be completed from data in
standard reports that the board already receives. If your board does not use the
Department’s report and data processes, please report information using the definitions
given in the Guide.

Each board should submit 15 printed copies of its final Report to the Committee, and
also submit an electronic copy to the Committee (you may submit a PDF version, but
we also request a MS-Word copy).

Committee staff will be responsible for reviewing and analyzing information provided by
the board, and for preparing a background paper with issues to be addressed by the
board and by interested parties during our public hearings to be held early in 2013.

We expect to announce the dates for the hearings sometime in December. We would
like to request that once the hearing dates are set, that the board notify (by mail or
emall) its interested parties list of organizations, groups, or individuals who regarding
the Committee’s public hearings.

If you have any questions about the attached documents or the review process, please
contact G. V. Ayers of my staff at (916) 651-4104.



[BOARD NAME]
BACKGROUND INFORMATION AND OVERVIEW OF THE CURRENT
REGULATORY PROGRAM
As of [date]

Section 1 —
Background and Description of the Board and Regulated Profession

Provide a short explanation of the history and function of the board.* Describe the
occupations/profession that are licensed and/or regulated by the board (Practice Acts vs. Title Acts).

1. Describe the make-up and functions of each of the board’s committees (cf., Section 12,
Attachment B).

Table 1la. Attendance

[Enter board member name]

Date Appointed: [Enter date appointed]
Meeting Type Meeting Date | Meeting Location Attended?
Meeting 1 [Enter Date] [Enter Location] [Y/N]
Meeting 2 [Enter Date] [Enter Location] [Y/N]
Meeting 3 [Enter Date] | [Enter Location] [Y/N]
Meeting 4 [Enter Date] [Enter Location] [Y/N]
Table 1b. Board/Committee Member Roster
Member Name Eﬁtsf Date Re- E;tri Appointing (ngﬁ)ceor
(Include Vacancies) Appointed appointed Expires Authority professional)

2. In the past four years, was the board unable to hold any meetings due to lack of quorum? If so,
please describe. Why? When? How did it impact operations?

3. Describe any major changes to the board since the last Sunset Review, including:

e Internal changes (i.e., reorganization, relocation, change in leadership, strategic planning)

'The term “board” in this document refers to a board, bureau, commission, committee, department, division,
program or agency, as applicable. Please change the term “board” throughout this document to appropriately
refer to the entity being reviewed.
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e All legislation sponsored by the board and affecting the board since the last sunset review.

e All regulation changes approved by the board the last sunset review. Include the status of
each regulatory change approved by the board.

Describe any major studies conducted by the board (cf. Section 12, Attachment C).

List the status of all national associations to which the board belongs.

e Does the board’s membership include voting privileges?

e List committees, workshops, working groups, task forces, etc., on which board participates.
e How many meetings did board representative(s) attend? When and where?

e If the board is using a national exam, how is the board involved in its development, scoring,
analysis, and administration?

Section 2 —

Performance Measures and Customer Satisfaction Surveys

6. Provide each quarterly and annual performance measure report as published on the DCA website

7. Provide results for each question in the customer satisfaction survey broken down by fiscal year.
Discuss the results of the customer satisfaction surveys.

Section 3 —
Fiscal and Staff

Fiscal Issues

8. Describe the board’s current reserve level, spending, and if a statutory reserve level exists.

9. Describe if/when a deficit is projected to occur and if/when fee increase or reduction is anticipated.
Describe the fee changes (increases or decreases) anticipated by the board.

Table 2. Fund Condition

(Dollars in Thousands) FY 2008/09 | FY 2009/10 | FY 2009/10 | FY 2011/12 | FY 2012/13 | FY 2013/14

Beginning Balance

Revenues and Transfers

Total Revenue $ $ $ $ $ $

Budget Authority

Expenditures

Loans to General Fund

Accrued Interest, Loans to
General Fund

Loans Repaid From General
Fund

Fund Balance $ $ $ $ $ $

Months in Reserve
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10. Describe history of general fund loans. When were the loans made? When were payments
made? What is the remaining balance?

11.Describe the amounts and percentages of expenditures by program component. Use Table 3.
Expenditures by Program Component to provide a breakdown of the expenditures by the board in
each program area. Expenditures by each component (except for pro rata) should be broken out
by personnel expenditures and other expenditures.

Table 3. Expenditures by Program Component

FY 2008/09 FY 2009/10 FY 2010/11 FY 2011/12
Personnel Personnel Personnel Personnel
Services OE&E Services OE&E Services OE&E Services OE&E
Enforcement
Examination
Licensing

Administration *

DCA Pro Rata

Diversion
(if applicable)

TOTALS $ $ $ $ $ $ $ $

*Administration includes costs for executive staff, board, administrative support, and fiscal services.

12.Describe license renewal cycles and history of fee changes in the last 10 years. Give the fee
authority (Business and Professions Code and California Code of Regulations citation) for each
fee charged by the board.

Table 4. Fee Schedule and Revenue

Cument | statutory | FY 2008/09 | FY 2009/10 | FY 2010/11 | FY 2011/12 | % of Total
Fee Fee L
Amount Limit Revenue Revenue Revenue Revenue Revenue

13.Describe Budget Change Proposals (BCPs) submitted by the board in the past four fiscal years.

Table 5. Budget Change Proposals (BCPs)

Personnel Services OE&E
Fiscal Description of # Staff # Staff
BCPID # Year Purpose of BCP Requested Approved $ $ $ $
(include (include Requested | Approved | Requested | Approved

classification) | classification)
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Staffing Issues

14.Describe any staffing issues/challenges, i.e., vacancy rates, efforts to reclassify positions, staff
turnover, recruitment and retention efforts, succession planning.

15.Describe the board’s staff development efforts and how much is spent annually on staff
development (cf., Section 12, Attachment D).

Section 4 —

Licensing Program

16.What are the board’s performance targets/expectations for its licensing® program? Is the board
meeting those expectations? If not, what is the board doing to improve performance?

17.Describe any increase or decrease in average time to process applications, administer exams
and/or issue licenses. Have pending applications grown at a rate that exceeds completed
applications? If so, what has been done to address them? What are the performance barriers
and what improvement plans are in place? What has the board done and what is the board going
to do to address any performance issues, i.e., process efficiencies, regulations, BCP, legislation?

18.How many licenses or registrations does the board issue each year? How many renewals does
the board issue each year?

Table 6. Licensee Population

FY 2008/09 FY 2009/10 | FY 2010/11 FY 2011/12

Active

Out-of-State

Enter License Type
[ ype] Out-of-Country

Delinquent

Active

[Enter License Type] Out-of-State

Out-of-Country

Delinquent

Active

[Enter License Type] Out-of-State

Out-of-Country

Delinquent

Active

Out-of-State

Enter License Type
[ ype] Out-of-Country

Delinquent

>The term “license” in this document includes a license certificate or registration.
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Table 7a. Licensing Data by Type

Pending Applications Cycle Times
Application . Total outsid Withi combined,
Type Received Approved Closed Issued a (?32 o BUOZII’de : c|>ar|2 Cc;;nplete Inc/c;mplete t": unabletz
FY) control* control* pps pps 0 S%Z":ra €
Fy (Exam) - - - - - -
2009/10 (LICGHSE) - - = = = =
(Renewal) n/a - - - - - -
FyY (Exam)
2010/11 |(License)
(Renewal) n/a
Fy (Exam)
2011/12 (License)
(Renewal) n/a
* Optional. List if tracked by the board.
Table 7b. Total Licensing Data
FY FY FY
2009/10 2010/11 2011/12

Initial Licensing Data:

Initial License/Initial Exam Applications Received

Initial License/Initial Exam Applications Approved

Initial License/Initial Exam Applications Closed

License Issued

Initial License/Initial Exam Pending Application Data:

Pending Applications (total at close of FY)

Pending Applications (outside of board control)*

Pending Applications (within the board control)*

Initial License/Initial Exam Cycle Time Data (WEIGHTED AVERAGE):

Average Days to Application Approval (All - Complete/Incomplete)

Average Days to Application Approval (incomplete applications)*

Average Days to Application Approval (complete applications)*

License Renewal Data:

License Renewed

* Optional. List if tracked by the board.

19.How does the board verify information provided by the applicant?

a. What process is used to check prior criminal history information, prior disciplinary actions, or

other unlawful acts of the applicant?
b. Does the board fingerprint all applicants?
c. Have all current licensees been fingerprinted? If not, explain.
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d. Is there a national databank relating to disciplinary actions? Does the board check the national

databank prior to issuing a license? Renewing a license?
e. Does the board require primary source documentation?

20.Describe the board’s legal requirement and process for out-of-state and out-of-country applicants

to obtain licensure.

21.Does the board send No Longer Interested notifications to DOJ on a regular and ongoing basis?
Is this done electronically? Is there a backlog? If so, describe the extent and efforts to address

the backlog.

Examinations

Table 8. Examination Data

California Examination (include multiple language) if any:

License Type

Exam Title

FY 2008/09

# of 1% Time Candidates

Pass %

FY 2009/10

# of 1° Time Candidates

Pass %

FY 2010/11

# of 1° Time Candidates

Pass %

# of 1% time Candidates

FY 2011/12

Pass %

Date of Last OA

Name of OA Developer

Target OA Date

National Examination (include multiple language) if

any:

License Type

Exam Title

FY 2008/09

# of 1% Time Candidates

Pass %

FY 2009/10

# of 1% Time Candidates
Pass %

# of 1° Time Candidates

FY 2010/11

Pass %

FY 2011/12

# of 1% time Candidates

Pass %

Date of Last OA

Name of OA Developer

Target OA Date

22.Describe the examinations required for licensure. Is a national examination used? Is a California
specific examination required?
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23.What are pass rates for first time vs. retakes in the past 4 fiscal years? (Refer to Table 8:
Examination Data)

24.1s the board using computer based testing? If so, for which tests? Describe how it works. Where
is it available? How often are tests administered?

25. Are there existing statutes that hinder the efficient and effective processing of applications and/or
examinations? If so, please describe.

School approvals

26.Describe legal requirements regarding school approval. Who approves your schools? What role
does BPPE have in approving schools? How does the board work with BPPE in the school
approval process?

27.How many schools are approved by the board? How often are schools reviewed?
28.What are the board’s legal requirements regarding approval of international schools?

Continuing Education/Competency Requirements

29.Describe the board’s continuing education/competency requirements, if any. Describe any
changes made by the board since the last review.

How does the board verify CE or other competency requirements?

Does the board conduct CE audits on its licensees? Describe the board’s policy on CE audits.
What are consequences for failing a CE audit?

How many CE audits were conducted in the past four fiscal years? How many fails?

What is the board’s course approval policy?

-~ 0 a0 T p

Who approves CE providers? Who approves CE courses? If the board approves them, what
is the board application review process?

g. How many applications for CE providers and CE courses were received? How many were
approved?

h. Does the board audit CE providers? If so, describe the board’s policy and process.

i. Describe the board’s effort, if any, to review its CE policy for purpose of moving toward
performance based assessments of the licensees’ continuing competence.

Section 5 —
Enforcement Program

30.What are the board’s performance targets/expectations for its enforcement program? Is the board
meeting those expectations? If not, what is the board doing to improve performance?

31.Explain trends in enforcement data and the board’s efforts to address any increase in volume,
timeframes, ratio of closure to pending, or other challenges. What are the performance barriers?
What improvement plans are in place? What has the board done and what is the board going to
do to address these issues, i.e., process efficiencies, regulations, BCP, legislation?
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Table 9a. Enforcement Statistics

FY 2009/10

FY 2010/11

FY 2011/12

COMPLAINT

Intake (Use CAS Report EM 10)

Received

Closed

Referred to INV

Average Time to Close

Pending (close of FY)

Source of Complaint (Use CAS Report 091)

Public

Licensee/Professional Groups

Governmental Agencies

Other

Conviction / Arrest (Use CAS Report EM 10)

CONV Received

CONYV Closed

Average Time to Close

CONYV Pending (close of FY)

LICENSE DENIAL (Use CAS Reports EM 10 and 095)

License Applications Denied

SOls Filed

SOls Withdrawn

SOls Dismissed

SOls Declined

Average Days SOI

ACCUSATION (Use CAS Report EM 10)

Accusations Filed

Accusations Withdrawn

Accusations Dismissed

Accusations Declined

Average Days Accusations

Pending (close of FY)
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Table 9b. Enforcement Statistics (continued)

FY 2009/10

FY 2010/11

FY 2011/12

DISCIPLINE

Disciplinary Actions (Use CAS Report EM 10)

Proposed/Default Decisions

Stipulations

Average Days to Complete

AG Cases Initiated

AG Cases Pending (close of FY)

Disciplinary Outcomes (Use CAS Report 096)

Revocation

Voluntary Surrender

Suspension

Probation with Suspension

Probation

Probationary License Issued

Other

PROBATION

New Probationers

Probations Successfully Completed

Probationers (close of FY)

Petitions to Revoke Probation

Probations Revoked

Probations Modified

Probations Extended

Probationers Subject to Drug Testing

Drug Tests Ordered

Positive Drug Tests

Petition for Reinstatement Granted

DIVERSION

New Participants

Successful Completions

Participants (close of FY)

Terminations

Terminations for Public Threat

Drug Tests Ordered

Positive Drug Tests
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Table 9c. Enforcement Statistics (continued)

FY 2009/10

FY 2010/11

FY 2011/12

INVESTIGATION

All Investigations

(Use CAS Report EM 10)

First Assigned

Closed

Average days to close

Pending (close of FY)

Desk Investigations

(Use CAS Report EM 10)

Closed

Average days to close

Pending (close of FY)

Non-Sworn Investigation

(Use CAS Report EM 10)

Closed

Average days to close

Pending (close of FY)

Sworn Investigation

Closed

(Use CAS Report EM 10)

Average days to close

Pending (close of FY)

COMPLIANCE ACTION

(Use CAS Report 096)

ISO & TRO Issued

PC 23 Orders Requested

Other Suspension Orders

Public Letter of Reprimand

Cease & Desist/Warning

Referred for Diversion

Compel Examination

CITATION AND FINE (Use CAS Report EM 10 and 095)

Citations Issued

Average Days to Complete

Amount of Fines Assessed

Reduced, Withdrawn, Dismissed

Amount Collected

CRIMINAL ACTION

Referred for Criminal Prosecution
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Table 10. Enforcement Aging

FY 2008/09 | FY 2009/10 | FY 2010/11 | FY 2011/12 Cases Average
Closed %
Attorney General Cases (Average %)
Closed Within:
1 Year
2 Years
3 Years
4 Years

Over 4 Years

Total Cases Closed
Investigations (Average %)

Closed Within:

90 Days

180 Days

1 Year

2 Years

3 Years

Over 3 Years

Total Cases Closed

32.What do overall statistics show as to increases or decreases in disciplinary action since last
review.

33.How are cases prioritized? What is the board’s compliant prioritization policy? Is it different from
DCA’s Complaint Prioritization Guidelines for Health Care Agencies (August 31, 2009)? If so,
explain why.

34. Are there mandatory reporting requirements? For example, requiring local officials or
organizations, or other professionals to report violations, or for civil courts to report actions taken
against a licensee. Are there problems with receiving the required reports? If so, what could be
done to correct the problems?

35.Does the board operate with a statute of limitations? If so, please describe and provide citation. If
so, how many cases were lost due to statute of limitations? If not, what is the board’s policy on
statute of limitations?

36.Describe the board’s efforts to address unlicensed activity and the underground economy.

Cite and Fine

37.Discuss the extent to which the board has used its cite and fine authority. Discuss any changes
from last review and last time regulations were updated. Has the board increased its maximum
fines to the $5,000 statutory limit?

38.How is cite and fine used? What types of violations are the basis for citation and fine?

39.How many informal office conferences, Disciplinary Review Committees reviews and/or
Administrative Procedure Act appeals in the last 4 fiscal years?

40.What are the 5 most common violations for which citations are issued?
41.What is average fine pre and post appeal?

42.Describe the board’s use of Franchise Tax Board intercepts to collect outstanding fines.
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Cost Recovery and Restitution
43.Describe the board’s efforts to obtain cost recovery. Discuss any changes from the last review.

44.How many and how much is ordered for revocations, surrenders and probationers? How much do
you believe is uncollectable? Explain.

45. Are there cases for which the board does not seek cost recovery? Why?
46.Describe the board’s use of Franchise Tax Board intercepts to collect cost recovery.

47.Describe the board’s efforts to obtain restitution for individual consumers, any formal or informal
board restitution policy, and the types of restitution that the board attempts to collect, i.e.,
monetary, services, etc. Describe the situation in which the board may seek restitution from the
licensee to a harmed consumer.

Table 11. Cost Recovery

FY 2009/10 FY 2010/11 FY 2011/12 FY 2012/13

Total Enforcement Expenditures
Potential Cases for Recovery *
Cases Recovery Ordered

Amount of Cost Recovery Ordered
Amount Collected

* “Potential Cases for Recovery” are those cases in which disciplinary action has been taken based on violation of the
license practice act.

Table 12. Restitution

FY 2008/09 FY 2009/10 FY 2010/11 FY 2011/12

Amount Ordered
Amount Collected

Section 6 —

Public Information Policies

48.How does the board use the internet to keep the public informed of board activities? Does the
board post board meeting materials online? When are they posted? How long do they remain on
the website? When are draft meeting minutes posted online? When does the board post final
meeting minutes? How long do meeting minutes remain available online?

49.Does the board webcast its meetings? What is the board’s plan to webcast future board and
committee meetings?

50.Does the board establish an annual meeting calendar, and post it on the board’s web site?

51.1s the board’s complaint disclosure policy consistent with DCA’s Recommended Minimum
Standards for Consumer Complaint Disclosure? Does the board post accusations and disciplinary
actions consistent with DCA’s Web Site Posting of Accusations and Disciplinary Actions (May 21,
2010)?

52.What information does the board provide to the public regarding its licensees (i.e., education
completed, awards, certificates, certification, specialty areas, disciplinary action, etc.)?
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53.What methods are used by the board to provide consumer outreach and education?

Section 7 —
Online Practice Issues

54.Discuss the prevalence of online practice and whether there are issues with unlicensed activity.
How does the board regulate online practice? Does the board have any plans to regulate Internet
business practices or believe there is a need to do so?

Section 8 —

Workforce Development and Job Creation

55.What actions has the board taken in terms of workforce development?
56.Describe any assessment the board has conducted on the impact of licensing delays.

57.Describe the board’s efforts to work with schools to inform potential licensees of the licensing
requirements and licensing process.

58.Provide any workforce development data collected by the board, such as:
a. Workforce shortages
b. Successful training programs.

Section 9 —
Current Issues

59.What is the status of the board’s implementation of the Uniform Standards for Substance Abusing
Licensees?

60. What is the status of the board’s implementation of the Consumer Protection Enforcement
Initiative (CPEI) regulations?

61.Describe how the board is participating in development of BreEZe and any other secondary IT
issues affecting the board.

Section 10 —

Board Action and Response to Prior Sunset Issues

Include the following:
1. Background information concerning the issue as it pertains to the board.

2. Short discussion of recommendations made by the Committee/Joint Committee during prior
sunset review.
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3. What action the board took in response to the recommendation or findings made under prior
sunset review.

4. Any recommendations the board has for dealing with the issue, if appropriate.

Section 11 —

New Issues

This is the opportunity for the board to inform the Committee of solutions to issues identified by the
board and by the Committee. Provide a short discussion of each of the outstanding issues, and the
board’s recommendation for action that could be taken by the board, by DCA or by the Legislature to

resolve these issues (i.e., legislative changes, policy direction, budget changes) for each of the
following:

Issues that were raised under prior Sunset Review that have not been addressed.
New issues that are identified by the board in this report.
New issues not previously discussed in this report.

w0 DnPRE

New issues raised by the Committee.

Section 12 —
Attachments
Please provide the following attachments:

A. Board’s administrative manual.

B. Current organizational chart showing relationship of committees to the board and membership
of each committee (cf., Section 1, Question 1).

C. Major studies, if any (cf., Section 1, Question 4).

D. Year-end organization charts for last four fiscal years. Each chart should include number of
staff by classifications assigned to each major program area (licensing, enforcement,
administration, etc.) (cf., Section 3, Question 15).
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applies to specific boards, as indicated below.

Section 13 —
Board Specific Issues

Diversion

Discuss the board’s diversion program, the extent to which it is used, the outcomes of those who
participate, the overall costs of the program compared with its successes

Diversion Evaluation Committees (DEC) (for BRN, Dental, Osteo and VET only)

1. DCA contracts with a vendor to perform probation monitoring services for licensees with
substance abuse problems, why does the board use DEC? What is the value of a DEC?

2. What is the membership/makeup composition?

3. Did the board have any difficulties with scheduling DEC meetings? If so, describe why and
how the difficulties were addressed.

Does the DEC comply with the Open Meetings Act?

How many meetings held in each of the last three fiscal years?
Who appoints the members?

How many cases (average) at each meeting?

How many pending? Are there backlogs?

© © N o 0 &

What is the cost per meeting? Annual cost?
10.How is DEC used? What types of cases are seen by the DECs?

11.How many DEC recommendations have been rejected by the board in the past four fiscal
years (broken down by year)?

Disciplinary Review Committees (Board of Barbering and Cosmetology and BSIS only)

What is a DRC and how is a DRC used? What types of cases are seen by the DRCs?
What is the membership/makeup composition?

Does the DRC comply with the Open Meetings Act?

How many meeting held in last three fiscal years?

a bk w0 Ddh e

Did the board have any difficulties with scheduling DRC meetings? If so, describe why and
how the difficulties were addressed.

Who appoints the members?
How many cases (average) at each meeting?
How many pending? Are there backlogs?

© © N o

What is the cost per meeting? Annual cost?
10. Provide statistics on DRC actions/outcomes.
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OPT(;METRY MemO

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: March 18, 2012

From: Andrea Leiva Telephone: (916) 575-7182
Policy Analyst

Subject: Agenda Item 7 — Regulations

A. Discussion and Possible Action Pertaining to the Comments Received During the 45-Day
Comment Period of California Code of Requlations (CCR) 8§1575. Disciplinary Guidelines

Background:
This rulemaking package updates the Board's disciplinary guidelines to reflect the current enforcement and

probationary environment, and adds the mandatory Uniform Standards Related to Substance Abuse
pursuant to Senate Bill 1441 (Ridley-Thomas, Chapter 548, Statutes of 2008). These two documents are
incorporated by reference in CCR 8§1575. The Board approved proposed regulatory language at its
September 16, 2011 meeting. The proposed regulatory language was noticed on the Board’s website and
mailed to interested parties on October 21, 2011, initiating the 45-day public comment period. The
comment period began on October 21, 2011 and ended on December 6, 2011. The Board received two
comments at the regulatory hearing held on December 6, 2011 for this rulemaking package.

There are three portions to Section A of this agenda item:
1. Review of Legal Opinions;
2. Review of comments received during the 45-day comment period pertaining to text of CCR §1575,
and vote to accept proposed modified text as a result of the comments received; and
3. Review of additional proposed modified text within the Disciplinary Guidelines and vote to accept or
reject proposed modified text.

1. Review of Legal Opinions

Before the Board could respond to the comments received during the 45-day comment period, on February
22, 2012, staff learned the Department of Consumer Affairs (Department) received a legal opinion from the
Attorney General pertaining to the Uniform Standards Related to Substance Abuse. The Attorney General’'s
legal opinion differed from the Legislative Counsel’s legal opinion, thus the Department requested that all
Boards implementing SB 1441 hold off on taking anymore action until the opinions could be reviewed. At
it's March 2, 2012 meeting, the Board voted to take the Department’s recommendation and moved to deal
with this issue at a future meeting (See Attachments 1, 2, 3 to review opinions).

On April 5, 2012, the Department’s review of the two legal options was completed and a memo was issued
to advise the healing arts boards. The Department’s findings are as follows:

1. The Department, the Attorney General and Legislative Counsel all agree that healing arts boards do

not have the discretion to modify the content of specific terms or conditions of probation that make
up the Uniform Standards.
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2. The Department, the Attorney General and Legislative Counsel all agree that, unless the Uniform
Standards specifically provide, all Uniform Standards must be applied to cases involving substance-
abusing licensees, as it is their belief that the Legislative intent was to “provide the full
implementation of the Uniform Standards.”

3. The Department agreed with the Attorney General that the Substance Abuse Coordination
Committee (SACC) is not the entity with rulemaking authority over the Uniform Standards. The
entities with the rulemaking authority to implement the Uniform Standards are the individual boards.
The SACC was limited to the creation of the Uniform Standards, but is not authorized to implement
them.

Based on the findings above, the Department recommendation is that the healing arts boards move
forward as soon as possible to implement the mandate of Business and Professions Code 8315 (Uniform
Standards), and to work with our legal counsel to 1) include a definition of what constitutes a “substance-
abusing licensee,”; and to 2) determine if the Uniform Standards should be placed in a regulation separate
from the Disciplinary Guidelines.

Action Requested: Staff recommends the Board to take the Department recommendation and move
forward with the Uniform Standards Related to Substance Abuse and Disciplinary Guidelines as planned.
There is already a definition of what constitutes a “substance-abusing licensee” in the Board’s regulation,
and it was decided at the September 16, 2011 Board meeting that the Uniform Standards should be
incorporated by reference in the regulation together with the Disciplinary Guidelines.

2. Review of comments received during the 45-day comment period pertaining to text of CCR
81575, and vote to accept proposed modified text as a result of the comments received

The Department (See Attachment 4) and the Center for Public Interest Law (CPIL) (See Attachment 5)
commented that the regulations as proposed allow the Board to diverge from the Uniform Standards if the
licensee establishes that, in his or her particular case, appropriate public protection can be provided with
modification or omission of a specific standard as a term of probation.

Pursuant to Senate Bill 1441, the uniform standards shall be used by all healing arts boards dealing with
substance-abusing licensees, whether or not the board chooses to have a formal diversion program. Thus,
the unambiguous language and intent of the statute are clear: the uniform standards are mandatory. Once
a licensee is determined to be a substance-abusing licensee, the uniform standards must be applied. The
first paragraph in CCR 81575 states that the Board must “comply” with the standards, which is correct.
However, subsection (b) of CCR 81575 conflicts with that paragraph and renders the uniform standards
discretionary, when they clearly are not.

The Department and CPIL both recommend that the Board strike all the language in subsection (b) after
the word “apply” in the fourth line of the subsection.

Staff Recommended Response: The Board accepts this comment. The Board agrees with the Department
and CPIL that the uniform standards are mandatory and will amend the language as suggested to comply
with Senate Bill 1441 (See Attachment 6 for proposed modified text).

Action Requested: Depending on the Board’s response to the comments received, staff requests that the
Board take one of the following actions:

1) Accept the comments received as recommended by staff, vote to accept the proposed modified text,
and direct staff to initiate a 15-day public comment period. If after the 15-day public comment period, no
adverse comments are received, authorize the Executive Officer to make any non-substantive changes
to the proposed regulations before completing the rulemaking process, and adopt the proposed
amendments to CCR 81575; or

2) Reject the comments received and staff's recommendations after consideration, and discuss another
solution. After discussion and if modifications are made, vote to accept the text as modified and permit
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staff to initiate a 15-day public comment period. If after the 15-day public comment period, no adverse
comments are received, authorize the Executive Officer to make any non-substantive changes to the
proposed regulations before completing the rulemaking process, and adopt the proposed amendments
to CCR 81575.

3. Review of additional proposed modified text within the Disciplinary Guidelines and vote to accept
or reject proposed modified text

Upon further review of the proposed changes being made to the Board’s Disciplinary Guidelines and other
boards’ Disciplinary Guidelines (See Attachment 7 for document), staff is recommending the following
modifications. Minor changes have also been made throughout the document such as format change,
grammar and, style, but are not relevant enough to be considered as they are non-substantive in nature.

A) Page 17 — Quarterly Reports: Incorporates by reference the Quarterly Report of Compliance form (DG-
QR1(05/2012)) The form will be provided on the day of the meeting.
Reason: The condition states that the Board will provide quarterly report forms for the Respondent to
complete. Since a particular form is intended, the form must be reviewed for compliance with the
Administrative Procedures Act. If the form is found to contain regulatory content that is not provided for
in statute or other applicable law, the requirement for incorporation by reference applies (CCR section
20). Thus, this form must be included in the rulemaking file for the Office of Administrative Law’s review
and will need to be noticed for a 15-day public comment period along with the modified text.

B) Page 18 — Probation Monitoring Costs: Deletes the language requiring the Respondent to reimburse
the Board for costs incurred even though the Respondent filed for bankruptcy.
Reason: This language is not consistent with the Federal Bankruptcy Code, which allows for the
discharge of certain debts, including cost recovery. Thus, since Federal Law overrides State Law, the
Board cannot circumvent the Bankruptcy Code provisions, and this language must be removed.

C) Page 19 — Cost Recovery: Same reason as bullet A above.

D) Page 19-20 — Take and Pass California Laws and Regulations Examination: Re-adds the language
permitting two options (condition subsequent and condition precedent) when it comes to passing the
exam.

Reason: The language approved at the September 16, 2011 Board meeting is too restrictive in the
opinion of staff. As currently written, the Board is suspending all Respondents from practicing until they
pass the exam, without consideration of the type of violation. This conflicts with Standard Term and
Condition 5, Function as an Optometrist where the Respondent must function as an optometrist for a
minimum of 60 hours per month for the entire term of his/her probation period. The Board’s intent is not
to cripple a licensee while they are on probation, but to keep them working so they can maintain their
business, support themselves and their families, pay for the costs incurred by their probation, and most
importantly, to maintain their skills as an optometrist. This ensures that the Respondent remains current
on optometric methods and education, and is ready to practice as soon as their term ends (the ultimate
goal, if revocation is not warranted instead).

The Condition Precedent option will continue to be available in cases where the Respondent has been
found to be grossly negligent or inefficient, but it should not be the only option. How the options are
used is at the discretion of the Board, so if the Board wishes to always choose the Condition Precedent
option, this will still be possible. It would not be favorable to lose the Condition Subsequent option
because it may be needed when a situation requires the Board to be more flexible.

E) Page 20 — Community Services: Re-formats the text of this requirement to clarify that the Board has
discretion to determine what community services are appropriate, depending on the violation.
Reason: This language was already present in the condition, it has just been moved to the beginning of
the requirement so that it is more prominent, and to reduce confusion.
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F)

G)

H)

Page 22 — Abstention from Use of Controlled Substances/Alcohol: Strengthens and clarifies the
requirement pertaining to the Respondent’s intake of lawfully prescribed drugs to prevent the
Respondent from relapsing. Also adds a timeline for submission of quarterly reports and the required
information that must be included in each report.

Reason: As currently written, the condition is open-ended and could be interpreted in a way that will
allow the Respondent to continue the abuse of drugs. The Respondent could potentially have multiple
prescribing licensed practitioners who are not aware of the Respondent’s condition and prescribe more
drugs than the Respondent needs, or have one licensed practitioner that is sympathetic to the
Respondent who documents a medical treatment which may be incorrect to permit the Respondent to
continue abusing drugs.

The proposed language being added reduces the opportunity for the Respondent to find “loopholes”
that allow him/her to continue abusing drugs. One health practitioner would be in control instead of
many, and aware of the Respondent’s condition in order to appropriately coordinate any prescriptions
the Respondent may need. That one health practitioner will report quarterly to the Board, and provide a
program to ensure time-limited use of any substances. This new language also gives the Board
authority to require the chosen health practitioner to be a specialist in addictive medicine, or to consult
with a specialist in addictive medicine so that the Respondent will receive the appropriate treatment.

Furthermore, adding a timeline to submit reports that mimics the timeline established by Standard
Probationary Term and Condition 2 makes the Respondent responsible for submission of the reports by
the physician, nurse practitioner or physician assistant, or else it will constitute a violation of probation.
A timeline and a listing of what should be included in each quarterly report also gives the Respondent
and physician, nurse practitioner or physician assistant guidance so that the reports are an effective
form of communication, and are submitted at the same time, not at random. Quarterly reports assist the
Board in making decisions pertaining to a Respondent’s probation.

Page 23 — Biological Fluid Testing — Deletes reference to a page number.
Reason: The reference is now incorrect because of all the amendments being made to the document.

Page 26-28 — Worksite Monitor: Clarifies and re-formats the condition. Changes the language to permit
only an optometrist or an ophthalmologist to be worksite monitors and not other healthcare
practitioners. Adds language to permit the worksite monitor to disagree with the Board’s monitoring
plan and provide their own recommendation for approval. Adds language requiring that the worksite
monitor begin monitoring the Respondent within 60 calendar days and requires Respondent to make all
records available for the worksite monitor’s review. Adds language permitting the Board to require the
Respondent to cease practice if a worksite monitor is not obtained and approved within 60 calendar
days of the effective date of the Decision. Deletes language pertaining to substance abusing licensees
because the uniform standards already deal with such licensees. Adds language establishing
guidelines in the event the worksite monitor resigns, or is no longer available, or if the Respondent fails
to find a worksite monitor in the time allotted. Adds language describing the required information that
must be included in each quarterly report.

Reason: The proposed amendments strengthen this condition by ensuring that a worksite monitor is
present at all times. Also, the new language provides guidelines for situations that may arise, and
provides a listing of what should be included in each quarterly report so that they are an effective form
of communication. Quarterly reports assist the Board in making decisions pertaining to a Respondent’s
probation. The proposed changes make the condition less vague and ensure patients are protected
from a Respondent who has been deemed by the Board to be unable to practice without a worksite
monitor.

Page 28-29 — Direct Supervision: Adds language describing the require information that must be
included in each quarterly report.

Reason: A listing of what should be included in the quarterly report will ensure that the report is an
effective form of communication that assists the Board to make decisions pertaining to the
Respondent’s probation. It will also provides guidance to the direct supervisor on what the Board
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J)

K)

L)

expects from a quarterly report.

Page 30-31 — Psychotherapy of Counseling Program: Reduces the amount of time a Respondent has
to submit to the Board for its approval the name of a psychotherapist from 60 calendar days to 30
calendar days. Also adds a timeline for submission of quarterly reports and the required information
that must be included in each report.

Reason: The time is being reduced for three reasons: 1) During the 60 days, the Respondent is still
practicing and that presents a possible danger to consumers if in the opinion of the Board, the
Respondent needs a counseling program in order to continue practicing safely; 2) It is the opinion of
staff that 60 days is too excessive and delays the Respondent’s compliance with probationary terms.
Thirty days is a reasonable amount of time and will keep the Respondent on track so that probationary
terms do not fall through the cracks; and 3) For consistency purposes, and in order to reduce confusion
amongst Respondents.

Furthermore, adding a timeline to submit reports that mimics the timeline established by Standard
Probationary Term and Condition 2 makes the Respondent responsible for submission of the reports by
the psychotherapist, or else it will constitute a violation of probation. A timeline and a listing of what
should be included in each quarterly report also gives the Respondent and psychotherapist guidance
so that the reports are an effective form of communication, and are submitted at the same time, not at
random. Quarterly reports assist the Board in making decisions pertaining to a Respondent’s probation.

Page 31-32 — Mental Health Evaluation: Adds language to give the Board authority to suspend a
Respondent from practice if the mental health evaluation establishes that the Respondent is unsafe to
practice. Adds language that establishes guidelines if the mental health evaluation determines that the
Respondent needs treatment, and what would occur if the Respondent continues having mental health
issues even after treatment. Re-adds the optional language previously deleted that permits the Board to
restrict the Respondent from practice until the Board has determined that he/she is mentally fit to
practice safely. Also adds a timeline for submission of quarterly reports and the required information
that must be included in each report.

Reason: The proposed language strengthens this condition in the manner described above for those
cases where a Respondent is a danger to consumers due to mental health issues. The condition as
currently written does not describe what steps to take if the Respondent’s mental health evaluation is
not favorable and requires the Respondent to either cease practice to protect patients, or enter into
further treatment. This condition is different than condition 27, Psychotherapy or Counseling Program,
which is for cases where a Respondent has had mental impairment related to the violations, but is not
at present a danger to patients.

Furthermore, adding a timeline to submit reports that mimics the timeline established by Standard
Probationary Term and Condition 2 makes the Respondent responsible for submission of the reports by
the mental health practitioner, or else it will constitute a violation of probation. A timeline and a listing of
what should be included in each quarterly report also gives the Respondent and mental health
practitioner guidance so that reports are an effective form of communication and are submitted at the
same time, not at random. Quarterly reports assist the Board in making decisions pertaining to a
Respondent’s probation.

Page 33 - Medical Health Evaluation: Adds language giving the Board authority to require the
Respondent to undergo medical treatment based on the medical evaluation results. Also adds a
timeline for submission of quarterly reports and the required information that must be included in each
report.

Reason: Clarifies that the Board has authority to require the Respondent to undergo medical treatment.

Furthermore, adding a timeline to submit reports that mimics the timeline established by Standard
Probationary Term and Condition 2 makes the Respondent responsible for submission of the reports by
the physician, or else it will constitute a violation of probation. A timeline and a listing of what should be
included in each quarterly report also gives the Respondent and physician guidance so that reports are
an effective form of communication and are submitted at the same time, not at random. Quarterly
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N)
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reports assist the Board in making decisions pertaining to a Respondent’s probation.

Page 34 - Medical Treatment: Reduces the amount of time a Respondent has to submit to the Board
for its approval the name of a physician from 60 days to 30 days. Also adds a timeline for submission of
guarterly reports and the required information that must be included in each report.

Reason: The time is being reduced for three reasons: 1) During the 60 days, the Respondent is still
practicing and that presents a danger to consumers if in the opinion of the Board, the Respondent’s
medical condition or disability presents a danger to consumers; 2) It is the opinion of staff that 60 days
is too excessive and delays the Respondent’s compliance with probationary terms. Thirty days is a
reasonable amount of time and will keep the Respondent on track so that probationary terms do not fall
through the cracks; and 3) For consistency purposes, and in order to reduce confusion amongst
Respondents.

Furthermore, adding a timeline to submit reports that mimics the timeline established by Standard
Probationary Term and Condition 2 makes the Respondent responsible for submission of the reports by
the physician, or else it will constitute a violation of probation. A timeline and a listing of what should be
included in each quarterly report also gives the Respondent and physician guidance so that reports are
an effective form of communication and are submitted at the same time, not at random. Quarterly
reports assist the Board in making decisions pertaining to a Respondent’s probation.

Page 35-36 - Audit Required: Reduces the amount of time a Respondent has to submit to the Board for
its approval the name of three third party auditors from 60 days to 30 days. Requires the auditor to
submit quarterly reports following format and schedule provided by the Board. Requires the auditor to
review the Respondent’s accusation and decision and create a monitoring plan if the auditor disagrees
with the Board’s plan. Requires the auditor to begin auditing the Respondent within 60 calendar days of
the effective date of the decision, and requires the Respondent to provide all documentation.
Establishes guidelines in the event the Respondent fails to find an auditor, or the auditor resigns or is
no longer available. Gives the Board the authority to suspend practice if the Respondent does not
comply with the condition. Also changes the formatting of the condition to match the other condition in
the document.

Reason: During the 60 days, the Respondent is still practicing and could still be performing
questionable bill practices that may harm consumers.; 2) It is the opinion of staff that 60 days is too
excessive and delays the Respondent’s compliance with probationary terms. Thirty days is a
reasonable amount of time and will keep the Respondent on track so that probationary terms do not fall
through the cracks; and 3) For consistency purposes, and in order to reduce confusion amongst
Respondents.

Furthermore, the proposed amendments strengthen this condition by ensuring that an auditor is present
at all times and providing guidelines for situations that may arise. The proposed changes make the
condition less vague and ensure patients are protected from a Respondent who has had billing issues.

Also, adding a timeline to submit reports that mimics the timeline established by Standard Probationary
Term and Condition 2 makes the Respondent responsible for submission of the reports by the auditor,
or else it will constitute a violation of probation. A timeline and a listing of what should be included in
each quarterly report also gives the Respondent and auditor guidance so that reports are an effective
form of communication and are submitted at the same time, not at random. Quarterly reports assist the
Board in making decisions pertaining to a Respondent’s probation.

Page 37 — Continuing Education: Reduces the amount of time a Respondent has to submit to the
Board for its approval educational programs or courses from 60 days to 30 days.

Reason: Thirty days is a reasonable amount of time for a Respondent to find a continuing education
course. It will keep the Respondent on track so that this probationary term does not fall through the
cracks, and is consistent with the other time periods in the Optional Conditions portion of this
document. A variety of time periods may be confusing to the Respondent.
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P) Page 37-38 — Medical Record Keeping Course: Adds this course for cases where the Respondent is
deficient in medical record keeping, and that deficiency is a cause for the violation(s).
Reason: This course is necessary to ensure that after probation, the Respondent is ready to return to
practice and apply what was learned in this remedial course to prevent future violations from occurring.

Action Requested: Depending on the Board’s discussion and decision whether to adopt proposed
changes A) — O), staff requests that the Board take one of the following actions.

1) Accept the recommended modifications to the proposed language, vote to accept the proposed
modified text and the form incorporated by reference, and direct staff to initiate a 15-day public
comment period. If after the 15-day public comment period, no adverse comments are received,
authorize the Executive Officer to make any non-substantive changes to the proposed regulations and
document incorporated by reference before completing the rulemaking process, and adopt the
proposed amendments to the Disciplinary Guidelines document.

2) Reject some or all the recommended modifications after consideration, and discuss another solution, if
any. After discussion, vote to accept the text as modified and the document incorporated by reference,
and permit staff to initiate a 15-day public comment period. If after the 15-day public comment period,
no adverse comments are received, authorize the Executive Officer to make any non-substantive
changes to the proposed regulations and the document incorporated by reference before completing
the rulemaking process, and adopt the proposed amendments to the Disciplinary Guidelines document.

B. Consideration and Possible Action to Delegate to the Department of Consumer Affairs Authority
to Receive Sponsoring Entity Reqistration Forms and to Reqistering Sponsoring Entities for
Sponsored Free Health-Care Event that Utilize the Services of Optometrists

Background:
At its March 2, 2012 meeting, the Board voted to begin a rulemaking to implement Business and

Professions Code §901 which requires out-of-state optometrists to obtain authorization from the Board
prior to participating in a sponsored free health-care event in California.

Prior to noticing the this regulatory action with the Office of Administrative Law (OAL), the Department
contacted all healing arts boards that have proposed regulations relevant to sponsored free health care
events, advising that the boards may need to further clarify the Department’s role in receiving and
registering sponsoring entities. The Medical Board of California (MBC), Board of Occupational Therapy
(BOT), and the Board of Vocational Nursing and Psychiatric Technicians (BVNPT) had all submitted their
final rulemaking files to OAL. On March 13, 2012, OAL issued a Decision of Disapproval of MBC's
proposed regulations due to failure to comply with clarity and necessity standards, as well as procedural
issues.

OAL'’s primary clarity concern related to the specific content of MBC’s Form 901-A in relation to the content
of similar forms proposed by other healing arts boards within the Department. BVNPT and BOT used
similar forms incorporated by reference, and each form contained language similar to MBC’s form
indicating that only one registration form per event should be completed and submitted to DCA. OAL was
concerned that there was not one common form with a uniform set of regulatory requirements which would,
with certainty, allow for the filing of a “single, common form” that meets the regulatory requirements of the
three agencies. OAL could not easily understand how the “only one form per event” provision on each of
the individual board’s form would work in practice. The differing forms from each board could create the
potential for confusion and uncertainty among sponsoring entities legally required to comply with the
regulations.

Action Reguested:
Staff recommends the Board to adopt the enclosed Resolution (See Attachment 8) to formally delegate
authority to the Department the authority to receive sponsored entity registration forms and to register
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sponsoring entities for sponsored free health care events that utilize the service of optometrists and to
direct staff to add the adopted Resolution to the Board’s Sponsored Free Health Care Events rulemaking
file.

By delegating authority to the Department, sponsoring entities will clearly understand that they should

submit a single, common form that meets the regulatory requirements of multiple healing arts boards,
rather than filing registration forms with each individual healing arts board.
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- MEMORANDUM

'DATE | April5,2012 .
To | ALL HEALING ARTS BOARDS

FROM o DOREATHEA JOHNSON
- Deputy Director, Legal Affairs
i Department of Consumer Affairs

SUBJECT Opinion Regarding Uniform Standards for Substance-Abusmg

Licensees (SB 1441) -

This memo addresses a number of questions that have been raised concerning the
discretion of healing arts boards, with respect to the Uniform Standards for Substance-
Abusing Healing Arts Licensees (“Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section.315. Previously, there have been discussions and advice rendered,

opining that the boards retain the discretion to modify the Uniform Standards. This
opinion, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board’s discretion, has been followed by a number of boards as they

' Completed the regulatory process.

Two opinions, one issued by the Legislative Counsel Bureau (“Legislative Counsel”)
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General (“Attorney General”), dated

February 29, 2012, have been issued and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the questions raised, after a review of these two opinions. A
copy of each opinion is attached for your convenience.
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Questions Presented

1. Do the héaling arts boards retain the discretion to modify the content of the
specific terms or conditions of probation that make up the Uniform -
Standards?

--Both Legislative -Counsel-and the-Attorney-General concluded-that the healing
arts_boards_do_not have_the_discretion-to_modify.the_content of the_specific_terms

or conditions of probation that make up the Uniform Standards. We concur with
that conclusion. :

2. Do the healing arts boards have the discretion to determine which of the
Uniform Standards apply in a particular case?

Legislative Counsel opined that, unless the Uniform Standards specifically so
provide, all of the Uniform Standards must be applied to cases involving
substance-abusing licensees, as it was their belief that the Legislative intent was
to “provide for the full implementation of the Uniform Standards.” The Attorney
General agreed with Legislative Counsel. Following our review and analysis of
Business and Professions Code Section 315, we concur with both the Office of
the Attorney General and the Legislative Counsel.

3. Is the Substance Abuse Coordination Committee (SACC) the entity with
" rulemaking authority over the uniform standards to be used by the healing
arts boards?

The Legislative Counsel concluded that the SACC had the authority to
promulgate regulations mandating that the boards implement the Uniform
Standards. However, the Office of the Attorney General disagreed and
concluded that the SACC was not vested with the authority to adopt regulations
implementing the uniform standards. We agree with the Office of the Attorney
General. It is our opinion that the authority to promulgate the regulations
necessary to implement the Uniform Standards, lies with the individual boards
that implement, interpret or make specific, the laws administered by those
boards. . As the SACC is limited to the creation or formulation of the uniform
standards, but is not authorized to implement the laws of the healing arts boards,
it does not have authority to adopt regulations to implement those standards.
Consequently, we agree with the Attorney General’s opinion that the SACC is not

~ the rule-making entity with respect to the Uniform Standards, and therefore has
no authority to adopt the Uniform Standards as regulations.

It is our recommendation that healing arts boards move forward as soon as poésible to
implement the mandate of Business and Professions Code section 315, as it relates to
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency’s disciplinary guidelines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the disciplinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporting
requirements would not be appropnate for inclusion in dISClphnaI'y gwdellnes

Please work with your- assngned legal-counselto determlne how best to |mplement the

- Uniform-Standards._This_should-include_a_discussion-as_to.whether . (1)_the_Uniform

Standards should be placed in a regulation separate from the disciplinary guidelines; (2)
the implementing regulation should include a definition of (or criteria by which to
determine) what constitutes a “substance-abusing licensee.”

It is hopeful that the foregoing information addresses your concerns with respect to the
implementation of the mandatory uniform standards.

Attachments
cc: Denise Brown, DCA Director

Awet Kidane, DCA Chief Deputy Director
DCA Legal Affairs Attorneys
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tlonorable Curren D. Price Jr.
Room 2053, State Capirol

HEALING ARTS BOARDS: ADOPTION OF UNIFORM STANDARDS - ¥1124437

[Dear Senaror Price:

You have asked two questions with regard to the adoption of uniferm standards by
the Substance Abuse Coordination Committee pursuant to Section 315 of the Business and
Professions Code. You have asked whether the Substance Abuse Coordination Committee is
cequired to adopt the uniform standards pursuant to the rulemaking procedures under the
Adminiscracive Procedure Act (Ch. 3.5 (commencing with Sec. 11340), Pr. 1, Div. 3, Tide 2,
Gov. C.). You have also asked, if the uniform standards are properly adopted by the
Substance Abuse Coordination Commitree, whether the healing arts boards are required ro
implement them.

By way of background, Section 315 of the Business and Professions Code’
provides as follows:

“315. (a) For the purpose of determining uniform standards chat will be
used by healing arcs boards in dealing with substance-abusing licensees, there is
escablished in the Department of Consumer Affairs the Subsrance Abuse
Coordination Commirtee. The committee shall be comprised of the execurive
officers of the department’s healing args boards established pursuant o
Division 2 (commencing with Section 500), the Scate Board of Chiropractic.
Examiners, the Osteopathic Medical Board of California, and a designee of the
State Department of Alcohol and Drug Programs. The Director of Consumer
Affairs shall chair the committee and may invite individuals or stakeholders
who have particular expertise in the area of substance abuse ro advise the

committee,

1 " . & =
All further section references are to the Business and Professions Code, unless
otherwise referenced.
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“(h) The commirree shall be subject o the Bagley-Keene Open Meeting
Act (Article 9 (commencing with Section 11120) of Division 3 of Title 2 of the
Government Code).

“(¢) By January 1, 2010, the commircee shall formulate uniform and
specific standards in each of the following areas that each healing arts board
shall use in dealing with substance-abusing licensees, whether or nort a board
chooses to have a formal diversion program:

“(1) Specific requirements for a clinical diagnostic evaluation of the
licensee, including, but not limited to, required qualifications for the providers
evaluating the licensee.

"(2) Specific requirements for the temporary removal of the licensee from
pracrice, in order to enable the licensee to undergo the clinical diagnostic
evaluation described in paragraph (1) and any treatment recommended by the
evaluaror described in paragraph (1) and approved by the board, and specific
criteria thar the licensee must meer before being permitted to return to pracrice
on a tull-time or parr-time basis.

"(3) Specific requirements that govern the ability of che licensing board to
communicate with the licensee's employer abour the licensee’s status and
condition.

“(4) Standards governing all aspects of required testing, including, bur
not limited to, frequency of testing, randomness, method of notice to the
licensee, number of hours berween the provision of notice and rhe rtest
standards for specimen collectors, procedures used by specimen collectors, the
permissible locations of testing, whether the collection process must be
observed by the collector, backup testing requirements when the licensee is on
vacation or otherwise unavailable for local tesring, requirements for the
laboratory that analyzes the specimens, and rhe required maximom timeframe
from the test to the receipt of the resulr of the tesc.

"(5) Standards governing all aspects of group meenng attendance
requiremencs, including, but not limited to, required qualifications for group
meeting facilitators, frequency of required meeting attendance, and methods of
documenting and reporting attendance or nonarrendance by licensees.

“(6) Standards used in determining whether inpatient, outpatient, or
other type of rrearment is necessary.

"(7) Werksite monitoring requirements and standards, including, but
not limiced to, required qualifications of worksite monirtors, required merhods
of monitering by waorksite monitors, and required reporting by worksite
monitors.

"(8) Procedures to be followed when a licensee tests positive for a banned
subsrance.

“(9) Procedures to be followed when a licensee is confirmed ro have
ingested a banned subsrance.
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“(10) Specific consequences for major violations and minor violations. In
parcicular, the commitree shall consider the use of a deferred prosecurion
stipulation similar to the stipulation described in Section 1000 of the Penal
Code, in which the licensee admits to self-abuse of drugs or alcohol and
surrenders his or her license. Thar agreement is deferred by the agency unless
or until the licensee commits a major violarion, in which case it is revived and
the license is surrendered.

"(11) Criteria that a licensee must meec in order to petition for return to
pracrice on a full-time basis.

“(12) Criteria chat a licensee must meer in order to perition for
reinstatement of a full and unrestricted license.

"(13) If a board uses a private-sector vendor thar provides diversion
services, standards for immediare reporting by the vendor to the board of any
and all noncompliance with any rerm of the diversion contract or probation;
scandards for the vendor's approval process for providers or contractors that
ocovide diversion services, including, but not limited to, specimen colleccors,
group meeting facilitators, and worksite monurors; standards requiring the
vendor to disapprove and discontinue the use of providers or contractors thac
fail to provide effecrive or rimely diversion services; and standards for a
licensee’s termination from che program and referral ro enforcement.

“(14) If a board uses a private-sector vendor that provides diversion
services, the extent to which licensee participation in that program shall be
kepr confidential from the public.

“(15) If a board uses a private-sector vendor that provides diversion
services, a schedule for external independent audits of the vendor’ performance
in adhering to the standards adopred by the commirrec.

"(16) Measurable criteria and standards to determine whether each
board’ method of dealing with substance-abusing licensees protects patients
Irom harm and 1s effective in assisting its licensees in recovering from substance
abuse in the long term.” (Emphasis added.)

Thus, the Legislature has established in the Department of Consumer Affairs
{hereafter department) the Substance Abuse Coordination Committee {subd. (a), Sec.315;
hereafrer commitree). The commirtee is comprised of the execurtive officers of each healing
arts hoard within the department,” the Srate Board of Chiropractic Examiners, and the

“The deparment’s healing arcs boards are those boards established under Division 2
(commencing with Section 500) to license and regulate practitioners of the healing ares. Those
boards include, among others, the Dental Board of California, the Medical Board of California,
the Veterinary Medical Board, and the Board of Registered Nursing.
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Osreoparhic Medical Board of California (hereafter, collectively, healing arts boards), and a
designee of the State Department of Alcohof and Drug Programs (ibid.). The Director of
Consumer Affairs chairs the commitcee and is authorized to invite individuals or stakeholders
who have particular expertise in the area of substance abuse to advise the commirree (1bid.).

The committee is required to formulare uniform and specific standards in each of
16 arcas provided by the Legislature, but otherwise has discretion to adopt the uniform
standards each healing arts board shall use in dealing with substance-abusing licensees
(subd. (¢), Sec. 315). The commitree adopted its initial ser of uniform standards in April
2010, and revised those initial standards as recently as April 2011." Alchough the commirree
has adopted the umiform standards pursuant to its own procedures, it has yer to adopt those
standards pursuant to the rulemaking procedures of the Administrative Procedure Act
(Ch. 3.5 (commencing with Sec. 11340), Pr. 1, Div. 3, Title 2, Gov. C; hereafrer APA).

You have asked whether the committee is required to adopt che uniform scandards
pursuant to the culemaking procedures of the APA.

The APA establishes basic minimum procedural requirements for the adoption,
amendment, or repeal of administrative regulations by state agencies (subd. (a), Sec. 11346,
Gov. C.). The APA s applicable to che exercise of any quasi-legislative power conferred by
any statute (Ibid.). Quast-legislarive powers consist of the authority ro make rules and
regulations having the force and effect of law (Califernia Advocates for Nursing Home Reform
v. Bonta (2003) 106 Cal. App.4th 498, 517; hereafter California Advocates). The APA may not
be superseded or modified by any subsequent legislation except to the extent thar the
legistation does 50 expressly (subd. (a), Sec. 11346, Gov. C.).

The term “regulation” is defined for purposes of the APA ro mean “every rule,
regulation, order, or standard of general application or the amendmenr, supplement, or
revision of any rule, regulation, order, or standard adopted by any state agency to implement,
inrerpret, or make specific the law enforced or admintscered by it, or to govern its procedure”
(Sec. 11342.600. Gov. C.; emphasis added). The APA provides thar a state agency shall not
issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual,

instruction, order, standard of general application, or other rule, which 1s a regulation under
the APA, unless properly adopted under the procedures set forth in the APA, and the Office
of Administrative Law is empowered ro determine whether any such guideline, critenion,
bulletin, manual, inscruction, order, standard of general applicacion, or ocher rule is a
regulation under the APA (Sec. 113405, Gov. C.}.

In Tidewater Marine Wesiern, Inc. v. Bradshaw (1996) 14 Cal.4ch 557, 571 (herealter
Tidewater), the Califorma Supreme Court found as follows:

See heep:/ /www .dea.ca.gov/abour_dealsace/mndex.shiml (as of Seprember 20,
2001).
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“A regulation subject to the  APA thus has two principal identifying
characreristics. (See Union of American Physicians & Dentists v. Kizer (1990) 223
Cal.App.3d 490, 497 (272 Cal.Rper. 886] [describing two-part test of the
Oftice of Administrative Law].) First, the agency must intend its rule to apply
generally, rather than in a specific case. The rule need not, however, apply
universally; a rule applies generally so long as it declares how a cerrain class of
cases will be decided. (Roth v. Department of Veterans Affairs (1980) 110
Cal. App.3d 622, 630 [ 167 Cal.Rprr. 552].) Second, the rule must "implement,
interpret, or make specific cthe law enforced or administered by [cthe agency),
or ... govern [the agency's] procedure.” (Gov. Code, § 11342, subd. (g).)"

If 2 pohcy or procedure falls within rhe definition of a “regulation” wirthin the
meaning of the APA, the adopring agency must comply with the procedures for formalizing
the regulation, which include public norice and approval by the Office of Administrative Law
(County of Buite v. Emergency Medical Services Authority (2010) 187 Cal. App.4th 1175, 1200).
The Office of Administrative Law is required to review all regulations adopted pursuant ro
the APA and to make its dererminations according to specified srandards that include, among
orher rhings, assessing the necessity for the regulation and the regulation’s consistency with
the agency's starurory obligation to implement a statute (subd. (a), Sec. 11349.1, Gov. C.).

Applying these principles to the question presented, the uniform standards are
subject to the rulemaking procedures of the APA if the following criteria are mer: (1)
Section 315 does nort expressly preclude application of the APA, (2) the commurcee is a stace
agency under the APA, (3) the uniform standards are regulations subject to the APA. and (4)
no exemption apphes under the APA,

With respect ro the first criterion, Section 315 is silenc on the application of the
APA. Thus, Secrion 315 does not expressly preclude application of the APA. and the APA
will apply to any regulation adopred under Section 315.

We turn next ro the second criterion, and whether the commitree is an “agency”
for purposes of the APA. The word “agency” 1s defined, for purposes of the APA, by several
separate provisions of law. For purposes of the rulemaking procedures of the APA, “agency”
i5 defined to mean a state agency (Sec. 11342520, Gov. C.). That reference to stare agency is
defined elsewhere in the Government Code to include every state office, officer, deparrment,
division, bureau, board, and commission {subd. (2), Sec. 11000, Gov. C.). The APA does not
apply co an agency in the judicial or legislative branch of rthe state governmenc (subd. (a),
Sec. 113409, Gov. ).

Along those hines, the APA s applicable to the exercise of any quasi-legislanve
power conferred by any statute (subd. (a), Sec. 11346, Gov, C)). Quasi-legislarive powers
consist of the authority to make rules and regulations having the force and effect of law
{California Advocates, supra, at p. 517). Thus, for purposes of our analysis, we think thac an
“agency” means any stare office, officer, department, division, bureau, board, or commission
thar exercises quasi-legislarive powers.
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Flere, the commitcee is a state office comprised of executive officers of the healing
arts boards and the Director of Consumer Affairs, Although the Legistarure has set forth 16
arcas in which the committee is required to adopr standards, the commitree itseif is required
to exercise quasi-legislative powers and adopt uniform standards within those areas. Those
standards shall have the force and effect of law, since the healing arts boards, as discussed
more extensively below, are required o use the standards in dealing with substance-abusing
licensees and che standards are required o govern matters such as when a licensee is
temporarily removed from practice or subject to drug testing or work monitoring (paras. (2),
(4), and (7), subd. (). Sec. 315). Accordingly. we think the commirtee is an agency to which
the APA applies.

As to the third criterien, two clements must be met for the uniform srandards ar
issue o be a reguladion: they muse apply generally and they must implement, interprer, or
make specific a law enfarced or administered by the agency or thar governs its procedures
( Tidewater, supra. at p. 571; Sec. 11342.600, Gov. C.). Section 315 requires che commitee o
formulate uniform and specific standards in specified areas that cach healing arts board
within the department shall use when dealing with substance-abusing licensees, wherher or
not the board chooses to have a formal diversion program. The uniform standards will not be
limited in application to parcicular istances or individuals but, instead, will apply generally co
those licensees. Further, under this staturory scheme, the uniform standards will implement
Section 315 and will be enforced and administered by, and will govern the procedures of, cach
healing ares board that is a member of the commizeee. Thus, the uniform standards are, in our
view, A rcguf.uion under the APA.

Lastly, we turn to the fourth criterion, and wherher the regulation is exempt from
the APA. Cerrain policies and procedures are expressly exempred by statute from rhe
requirement that they be adopred as regulations pursuant to the APA. In that regard,
Section 11340.9 of the Government Code provides as follows:

“11340.9. This chaprer does not apply to any of the following:

“(a) An agency in the judicial or legislative branch of the state
E"O\'L‘l'ﬂl'l'\t'_'ﬂ[_

"(b) A legal ruling of counsel issued by the Franchise Tax Board or Srate
Board of Equalization.

C () A form prescribed by a stare agency or any instructions relanng to
the use ol the form, but this provision 1s not a limitarion on any requirement
that a regulation be adopted pursuant to chis chapter when one 15 needed 1o
mplement the law under which the form 1s issued.

“(d) A regulation chat relares only to the internal management of the
Stare agency.

“(e) A vegulation thar establishes criteria or guidelines to be used by the
saafl of an agency in performing an audir, investigation, examinarion, or

inspection, settling  a commercial dispute, negotiating a commerdial
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arrangement, or in the defense, prosecution, or settlement of a case, if
disclosure of the criteria or guidelines would do any of the following:

“(1) Enable alaw violacor to avoid detection.

“(2) Facilitare disregard of requirements imposed by faw.
"(3) Give clearly improper advantage to a person who is in an adverse
position ro the state.

() A regulation chat embodies the only legally tenable interprerarion of a
provision of law.

“{g) A regulation char establishes or fixes rates, prices, or tanifts.

“(h) A regulation that relates to che use of public works, including streers
and highways, when the effect of the regulation 1s indicared to the public by
means of signs or signals or when the regulation derermines uniform standards
and speaificacions for official rrattic control devices pursuant to Secrion 21400
of the Vehiele Code,

") A requlation rhat is direcred to a specifically named person or o a
group of persons and does not apply generally throughout che stare.”

None of the exemptions contained in the APA can be reasonably construed to
apply ro the commirtee or the uniform standards to be used by the healing arts boards. In
additon, we are aware of no other applicable exemprion.,

Thus, because all four of the ¢riteria are mer, it is our opinion that the Subsrance
Abuse Coordination Commirree is required to adopr the uniform standards pursuant to rhe
rulemaking procedures under the Admuniscrative Procedure Ace (Ch. 3.5 (commencing wich
Sec. 11340), Pr. 1, Dav. 3, Title 2, Gov. C.).

Having reached this conclusion, we next turn to wherher the healing arts boards
are required ro use the uniform standards if those standards are properly adopred. In
addressing thar question, we apply certain established rules of staturory consrruction. To
ascertain the meaning of a statute, we begin with the language in which the starure is framed
(Leroy T v. Workmens Comp. Appeals Bd. (1974) 12 Cal.3d 434, 438; Visalia School Dist.
v, Waorkers' Comp. Appeals Bd. (1995) 40 Cal. App.dch 1211, 1220). Significance should be
aiven to every word, and construction making some words surplusage s o be avorded
(Lambert Steel Co. v, Heller Financial tne. (1993) 16 Cal App.dch 1034, 1040). In additon,
effect should be given ro starutes according to the usual, ordinary impore of the language
employed in frammg them (DuBots v. Workers’ Comp. Appeals Bd. (1993) 5 Cal.dth 382, 388).

As set forth above, subdivision (¢) of Section 315 provides thac “the commirree
shall formulare uniform and specific standards in each of the following areas that each healing

arts board shall use in dealing with substance-abusing licensees, whether or not a board
chooses to have a formal diversion program” (emphasis added). Section 19 provides that
“shall” is mandarory and "may” is permissive. The word “may” is ordinanly construed as
permissive, whereas the word “shall” is ordinarily construed as mandatory (Common Cause
v, Board of Supervisors (1989) 49 Cal.3d 432, 443).
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tlere, in Secnion 315, the Legislature uses the rerm “shall” rather than “may” in
providing that each healing arrs board “shall use” the specific and uniform standards adopred
by the committee when dealing with substance-abusing licensees. The Legislacure uses the
rerm “shall use” as compared to “shall consider.” "may consider,” or “may use.” The
Legistarure’s use of the rerm “shall” indicares thar the healing arrs boards are required to use
the standards adopted by the commirtee rather than being provided rhe discretion ro do so.
Morcover, as employed in this context, the word "use” implies that the healing arts boards
must implement and apply those standards racher than merely considering them. Finally, the
use of the term "uniform” suggests that the Legislature intended each board to apply the same
standards. If the heahing arts boards were not required to use the standards as adopred by the
commitree, the standards employed by these boards would vary rather than being "uniform.”

Nortwithstanding the plain meaning of Section 315, one could argue that the
enactment of Section 315.4 indicates that the Legislature intended that implemenration of
the uniform standards by the boards be discretionary. Secrion 315.4, which was added by
Senate Bill No, 1172 of the 2009-10 Regular Session (Ch. 517, Srats. 2010; hereaiter
S.8.1172), provides chac a healing ares board “may adopt regulacions authorizing the board
w order a licensee on probarion or in a Jiversion program to cease practice for major
violaons and when the board orders a licensee ro undergo 3 clinical diagnostic evaluarion
pursuant to the uniform and specilic standards adopted and authorized under Section 3157
Secuon 3154 could be read ro imply that a healing arts board 15 not required to implement
those uniform standards because the board was given discretion ro adopr the regulations chac
would allow that board ro implement the standards, if necessary.

It is a maxim of staturory construction that a statute is to be construed so as o
harmonize its various parts within the legislative purpose of the stature as a whole (Wells
i Marina City Properues, Inc. (1981) 29 Cal.3d 781, 788). As discussed above, we believe that
the plain meaning of Section 315 requires the healing arts boards to implement the uniform
scandards adopred by the committee. Thus, whether Section 315.4 indicares, to the concrary,
that the Legislature intended che boards to have discretion in that regard depends upon
whether there 1s a rational basis for harmonizing rhe two srarutes.

In harmonizing Secrions 315 and 315.4, we note that S.8. 1172 did not make any
changes to Section 315, such as changing the term "shall” to "may” in subdivision (¢) of
Section 315 or delering any subdivisions of Secrion 315. $.B. 1172 did nor diminish the scope
of the aurthority provided to the commitree o adopt the uniform standards. In fact, the
analysis of the Senare Commutree on Business, Professions and Economic Development for
5.8.1172, dared April 19, 2010 (hereafter commirree analysis), describes the purpose of
S.B. 1172 and the enactment of Section 315.4, as follows:

"T'he Author points our char pursuant to SB 1441 (Ridley-Thomas, Chaprer
548, Sratutes of 2008). the [2CA was required to adope uniform guidelines on
sixteen specific standards thar would apply ro substance abusing healch care
heensees, regardless of whecher 2 board has a diversion program. Although

most of the adopred  guidelines do not need  additional starures for
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implementation, there are & couple of changes that must be starurorily adopred
to fully implemenc chese standards. This bill seeks to provide the sratutory
authority ro allow boards to order a licensee ro cease practice if the licensee
tests positive for any substance thac s prohibited under the rerms of the
licensee’s probation or diversion program, if a major vielarion is commirted and

while undergomg clinical diagnosric evaluarion " (Committee analysis, at p. 4.
el & \ Y P

The commitree analysis further provides thar the purpose of S.B. 1172 was to
grant specific auchority ro implement those standards and “provide for the full
implementation of the Uniform Srandards” (commirtee analysis, ar p. 11). The commircee
analysis at no time implies that the Legislature intended the Section 315 uniform srandards to
be revised or repealed by S.B.1172 or rthat, in enacting Secrion 315.4, the Legislature
mtended thar the implementanion of che uniform standards be subject o the discrerion of
cach healing arts board,

Fhus, in our view, Section 3154 may be reasonably construed ina manner that
harmonizes it with Section 315, Speaifically, we think chat the intent of the Legislature in
enacting Secvion 3154 wax not to make the unidorm scandards discretionary bur to “provide
for the full implementation of the Uniform Standards” by providing the authoricy 1o adopr
requladons where the Legislature believed thar further staturory authority was needed.
Accordingly, we rhink implementation by the various heahng arts boards of the uniform
standards adopred under Section 315 1s mandarory.”

! Alrthough Section 108 and Division 2 (commencing with Section 500) authorize the
healing arrs boards to sec standards and adopr regulations (see, for example, Secs. 1224, 1614,
2018, 253195, 2615, 2715, 2854, 2930, 3025, 3510, and 3546), it is an axiom of staturory
construction chat a particular or specific provision takes precedence over a conflicting general
provision {Sec, 1859, C.C.1; Agriculiural Labar Relations Bd. v. Supevior Court (1976) 16 Cal 3d 392,
120, app. dism. Kudo v Agricultural Relutions Bd. (1976) 429 U.S. 802; see also Sex. 3534, Civ. C.
Thus, i our vigw, the ,\'pcciﬂc requirement under Section 315 thar the uniform standards be
adopred supersedes wny general provision aurhorizing the boards 1o ser srandards and adopt
reynlations,
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Thus, it 1s our opinion rhae, it the uniform standards are properly adopted by the
Substance Abuse Coordination Commirtee, che healing arts boards are required o
implement them,

\f{'r}f rru|y yours,

Dianc F. Boyer-Vine
Legislative Counsel

liy

Lasa M, Plummer

;

Depury Legistative Counsel

LMP:syl
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+  Executive Summary

Issues

* Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Cdde,

You asked us to review Legislative Counsel’s letter of October 27,2011, which rendered.
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was
created by Business and Professions Code section 315 to formulate uniform standards for use
by the healing arts boards to deal with substance-abusing licensees. Legislative Counsel opined

that:

(1) SACC was required to formally promulgate the uniform standards as regulations pursuant to

the Administrative Procedures Act (APA), and

(2) the healing arts boards are required to use such standards under Business and Professions

Code sections 315.

-Summary of Responses

With respect to qﬁestion (1), we see things differently from Legislative Counsel, in two

respects.

First, we believe that SACC’s adoption of uniform standards does not need to undergo the
formal rule-making process under the APA. While other laws could potentially require the
adoption of regulations when the standards are implemented by the boards (such as statutes
governing particular boards or the APA’s provisions applicable to disciplinary proceedings), we
disagree that section 315 itself triggers the need to issue the uniform standards as regulations.

Second, even assuming the uniform standards must be adopted as regulations, we disagree with
Legislative Counsel’s apparent assumption that SACC would issue the regulations under
section 315. The legislative histories of the relevant laws and statutory authorities of the
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standards.

As to question (2), we agree with Legislative Counsel that the healing arts boards must use the:
uniform standards under sections 315. A board cannot simply disregard a specific standard
because it does not like the standard or because it believes that the standard is too cumbersome.

* However, some specific uniform standards themselves recognize a board’s discretion whether

to order a particular action in the first placé. Thus, boards still retain authority to determine if

“individual boatrds ’i’n’,d’i’caté that the boards would issue therlﬁerg;ulatfio_n‘s taiﬁl‘pl‘éméﬁt’ theuniform = - - - -~

they-will-undertake-certain-types-of-actions-if permitted-undera-specifie- uniform-standard-

Statutory Background

. In 2008, SACC was legislatively established within the Department of Consumer Affairs to

create uniform standards to be used by the healing arts boards when addressing licensees with

“substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a); Stats. 2008, ch. 548

(SB 1441).) By January 1, 2010, SACC was required to “formulate uniform and specific
standards” in 16 identified areas “that each healing arts board shall use in dealing with
substance-abusing licensees, whether or not a board chooses to have a formal diversion
program.” (Id. at § 315, subd. (c).) These 16 standards include requirements fot: clinical
diagnostic evaluation of licensees; the temporary removal of the licensee from practice for

clinical diagnostic evaluation and any treatment, and criteria before being permitted to return to

practice on a full-time or part-time basis; aspects of drug testing; whether inpatient, outpatient,
or other type of treatment is necessary; worksite monitoring requirements and standards;
consequences for major and minor violations; and criteria for a licensee to return to practice and
petition for reinstatement of a full and unrestricted license. (/bid.) SACC meetings to create
these standards are subject to Bagley-Keene Act open meeting requirements. (/d. at subd. (b).)

_On March 3, 2009, SACC conducted its first public hearing, which included a discussion of an

overview of the diversion programs, the importance of addressing substance abuse issues for
health care professionals, and the impact of allowing health care professionals who are impaired
to continue-to practice. (Sen. Com. on Business, Professions, and Economic Development,
Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12, 2010.) During this
meeting, SACC members agreed to draft uniform guidelines for each of the standards, and
during subsequent meetings, roundtable discussions were held on the draft uniform standards,
including public comments. (/bid:) In December 2009, the Department of Consumer Affairs
adopted the uniform guidelines for each of the standards required by SB 1441. (/bid.) These
standards have subsequently been amended by SACC, and the current standards were issued in
April of 2011.

According to the author of SB 1441 (Ridley-Thomas), the intent of the legislation was to
protect the public by ensuring that, at a minimum, a set of best practices or standards were
adopted by health-care-related boards to deal with practitioners with alcohol or drug problems.
(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as '
amended June 16, 2008.) The legislation was also meant to ensure uniformity among the
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Consumer Affairs. (/bid.) Specifically, the author explains:

SB 1441 is not attempting to dictate to [the health-related boards]
how to run their diversion programs, but instead sets parameters
for these boards. The following is true to all of these boards’
diversion programs: licensees suffer from alcohol or drug abuse

- problems, there is a potential threat to allowing licensees with =

 tandards established throvghout the healing arts icensing boards under the Departmentof ~

substanee-abuse-problems-to-continue-to-practice;-actual-harm-is
possible and, sadly, has happened. The failures of the Medical
Board of California’s (MBC) diversion program prove that there
must be consistency when dealing with drug or alcohol issues of
licensees. ‘

(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008 -2009 Reg. Sess.), as
amended June 16, 2008 )

In the view of its author, “[t]his bill allows the boards to continue a measure of self-governance;
the standards for dealing with substance-abusing licensees determined by the commission set a
floor, and boards are permitted to establish regulations above these levels.” (/bid.) -

In 2010, additional legislation was enacted to further implement section 315. Specifically, it
provided that the healing arts boards, as described in section 315 and with the exception of the
Board of Registered Nursing, “may adopt regulations authorizing the board to order a licensee
on probation or in a diversion program to cease practice for major violations and when the
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and
specific standards adopted and authorized under Section 315.” (Bus. & Prof. Code, § 315.4,
subd. (a); Stats. 2010, ch. 517 (SB 1172).) An order to cease practice does not require a formal
hearing and does not constitute a disciplinary action. (/d. § 315.4 subds. (b), (c).)

- According to the author of SB 1172 (Negrete McLdud), this subsequent statute was necessary

“pecause current law does not give boards the authority to order a cease practice.” (Sen. Com.
on Business, Professions, and Economic Development, Analysis of SB 1172 (2010 -2011 Reg.

- Sess.), as amended April 12, 2010) The duthor explains:
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" Although most ofthe adopted guidelines do notneed addiional

statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [{] This
bill seeks to provide the statutory authority to allow boards to
order a licensee to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is committed
and while undergoing clinical diagnostic evaluation. []] The

ability-ofa-board-to-order-alicensee-to-cease-practice-under-these
circumstances provides a delicate balance to the inherent
confidentiality of diversion programs. The protection of the
public remains the top priority of boards when dealing with
substance abusing licensees.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as
amended June 22, 2010.)

Legal Analysis

la.  Section 315 should be construed as not requiring that the uniform standards
be adopted as regulations. :

‘Legislative Counsel opined that SACC must adopt the uniform standards as regulations under
“section 315, because (1) the standards meet the definition of regulations, (2) none of the express

exemptions under Government Code section 11340.9 remove them from the APA rule-making
process, and (3) section 315 contains no express language precluding application of the -
rulemaking provisions of the APA. (October 27, 2011 Letter, p. 5.) We have a different view -
on the threshold issue of whether the standards qualify as a regulation under section 315.

Under the APA, a 1egulat10n is defined as “every rule, regulation, order, or stanchrd of general
application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced
or administered by it, or to govern its procedure.” (Gov. Code, § 11342.600.) “No state agency
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, which is a regulation as defined
in Section 11342.600, unless [it has been adopted in compliance with the APA].” (/d.-

§ 11340.5, subd. (2).) This requirement cannot be superseded or modified by subsequent
legislation, unless the statute does so expressly. (/d. § 11346, subd. (a).)

An agency standard subject to the APA has two identifying characteristics. First, the agency
must intend its rule to apply generally, rather than in a specific case. Second, the rule must
“implement, interpret, or make specific the law enforced or administered by [the agency], or . ..
govern [the agency’s] procedure.” (Morning Star Co. v. State Bd. of Equalization (2006) 38
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557, 571.)

Whether a particular standard or rule is a regulation requiring APA compliance depends on the
facts of each case, considering the rule in question, and the applicable statutory scheme.
Generally speaking, courts tend to readily find the need for such compliance. We understand
that certain healing arts boards have already adopted regulations incorporating the uniform
standards. (See, e.g., Cal. Code Regs., tit. 16, § 4147 [Board of Occupational Therapy].) This

it 54, 353, quoing Tewitr e Westem, T e ol . Bradshaw (1998) 14 Gty

approach-isunderstandable-inlight-of the-usually-broadrequirement-that-ageney-rules-be
adopted as regulations and, as noted below, may be required by other laws when they are
implemented by the boards. Here, however, the wording and intent of section 315 indicate the

Legislature did not intend that the initial act of formulating and adopting the uniform standards -

is within the purview of the formal APA rule-making process.

“The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legislature so as to effectuate the purpose of the law.” (Bodell Const. Co. v. Trustees.of
California State University (1998) 62 Cal.App.4th 1508, 1515.) In determining that intent,
courts “first examine the words of the statute itself.. Under the so-called ‘plain meaning’ rule,
courts seek to give the words employed by the Legislature their usual and ordinary meaning. If
the language of the statute is clear and unambiguous, there is no need for construction.
However, the ‘plain meaning’ rule does not prohibit a court from determining whether the
literal meaning of a statute comports with its purpose. If the terms of the statute provide no
definitive answer, then courts may resort to extrinsic sources, including the ostensible objects to
be achieved and the legislative history.” (/bid. [citations omitted].) Courts “must select the
construction that comports most closely with the apparent intent of the Legislature, with a view
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” (/bid. [citation omitted].) “The legislative purpose
will not be sacrificed to a literal construction of any part of the statute.” (/bid.)

" In Paleski v. State Department of Health Services (2006) 144 Cal.App.4th 713, the Court of

Appeal applied these rules of statutory construction and found that the challenged agency
criteria were not required to be adopted as regulations under the APA. (/d. at pp. 728-729.) In
Paleski, plaintiff challenged an agency’s criteria for the prescription of certain drugs because
the department had not promulgated them in compliance with the APA. (Ibid.) The statute,
however, expressly authorized the criteria to be effectuated by publishing them in a manual.’
(Ibid.) According to the court, the “necessary effect” of this language was that the Legislature

- did not intend for the broader notice procedure of the APA to apply when the agency issued the.

criteria. (/bid.)

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was
legislatively established to create uniform standards to be used by the healing arts boards when
addressing licensees with substance abuse problems. (Bus. & Prof, Code, § 315, subd. (a).)
The intent of the legislation was to protect the public and to ensure that minimum standards are
met and to ensure uniformity among the standards established throughout the healing arts
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* licensing boards under the Department of Consumer affairs. (‘A‘ssé‘m‘—:‘ Com. on Businessand -

Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In
formulating these uniform standards, SACC was subject to the Bagley-Keene Act, which
requires noticed public meetings. Many roundtable discussions were held on the draft uniform
standards, including public vetting and public comments. In that way, the affected community
learned about the standards and had the opportunity to comment. This is a prime requirement
and purpose of the APA rule-making process (see Gov. Code, § 11343 ef seq.), but it has '
already been fulfilled by the procedures set forth in section 315. To now require SACC to

duplicative.

Nor does the process for the formulation of the standards set forth in section 315 comport with
the other purposes and procedures of the APA. During the APA rule-making process, an
agency must provide various reasons, justifications, analyses, and supporting evidence for the
proposed regulation. (Gov. Code, § 11346.2.) Those provisions and other provisions of the
APA are intended to address the proliferation, content, and effect of regulations proposed by
administrative agencies. (/d. §§ 11340, 11340.1.) Here, the agency is not proposing to adopt
the uniform standards. The Legislature has required that the standards adopted by SACC, be

"uniform, and be used by the boards. Given this statutory mandate that they be implemented,
subjecting the uniform standards to substantive review under the APA again makes little sense.’ ‘

“1b.  The SACC would not be the'rule-mak‘ing entity, even if the uniform standards

would have to be adopted as regulations.

Even assuming that APA compliance was required under section 315, it is doubtful that SACC
would carry the responsibility to adopt regulations. The second component of a regulation
requires that the rule must “implement, interpret, or make specific the law enforced or-
administered by [the agency], or . ..govern [the agency’s] procedure.” (Morning Star Co.,
supra, 38 Cal.4th at p. 333.) Here, SACC was mandated to create the uniform standards to be
used by separate boards; the SACC s creation of the uniform standards does not implement,

! Even though the standards do not have to be promulgated as regulations by SACC under

section 315, this does not mean that certain regulations would not arguably be required on the .

part of some or all of the boards under other statutory schemes, such as the laws applicable to a
particular board or the APA’s provisions on quasi-adjudicatory proceedings. This type of
analysis would require a fact specific, case-by-case study of each board’s practices and its
regulatory scheme and may include consideration of: (1) whether a board’s statutory authority
requires the adoption of regulations related to actions against substance-abusing licensees, (2)
whether current regulations conflict with the standards, and (3) whether in an administrative
adjudicative setting, the standards are considered “penalties” and thus must be adopted as
regulations under section 11425.50, subdivision (), of the Government Code.

repeat-that-process-by-promuigating-the-standards-as- regulatlens ~would-make-little-sense-and-be
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' mterpret or make any law more spemﬁc (Bus &Prof Code §315 subds. (a) (c)) “The onl

express statutory role of the SACC is to determine the uniform standards in the first place.”

The boards are then required to use and apply the standards and have much clearer authority to
adopt regulations. “Each of the boards [within the Department of Consumer Affairs] exists as.a
separate unit, and has the function of setting standards, holding meetings, and setting dates
thereof, preparing and conducting examinations, passing upon applicants, conducting
mvest1gat1ons of violations of laws under its jurisdiction, issuing citatioris and hold he'u ings for

therevocatiormrofticerses;-and-the-imposing-ofpenalties following-such-hearings;-in-so-far-as
these powers are given by statute to each respective board.” (Bus. & Prof. Code, § 108.)

The legislative history for section 315 also supports this conclusion. According to its author,
section 315 was adopted to protect the public by ensuring that, at a minimum, a set of best
practices or standards were adopted by health care related boards to deal with practitioners
with alcohol or drug problems. (Assem. Com. on Business and Professmns Analysis of SB
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.)’ Practically
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft
regulations applicable to all boards, given that they are unique and deal with different subject
areas, unless such regulations were adopted wholesale, on a one-size-fits-all basis. As
explained below, while the healing arts boards must use the standards, they only have to use the
ones that apply to their procedures.

Thus, while section 315 does not require regulations to initially adopt the standards, the boards
(and not SACC) would more reasonably be tasked with this responsibility.

2. The healing arts boards must use the uniform standards to the extent that they
“apply.

The original language of section 315 is clear that the standards must be used. (Bus. & Prof.
Code, § 315, subd. (a) [“uniform standards that will be used by healing arts boards™], subd. (b)
[“uniform standards . . . that each healing arts board shall use in dealing with substance-abusing
licenses™].) - Legislative Counsel was asked to opine on whether subsequent legislation (Bus. &
Prof. Code, § 315.4) somehow made these uniform standards discretionary. We agree with

2 The SACC is a committee formed by various executive officers of healing arts boards and
other public officials formed within the Department of Consumer Affairs. (Bus. & Prof. Code,
§ 315, subds. (a).)

3 As discussed shortly, the legislative history for follow-up legislation similarly explains that its
purpose was to provide statutory authority for some healing arts boards to issue regulations to
implement certain of the uniform standards. (Sen. Com. on Business, Professions, and
Economic Development, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended Apul 12,
2010.)
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Legislative Counsel’s conclusion that section 315.4 did not make the uniform standards™

optional. (Oct. 27, 2011, Letter, p. 9.)

Section 315.4 was enacted two years after section 315, and provides that that the healing arts
boards, as described in section.315 and with the exception of the Board of Registered Nursing,
“may adopt regulations authorizing the board to order a licensee on probation or in a diversion
program to cease practice for major violations and when the board orders a licensee to undergo
a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and

authorizedunder-Section 315~ (Bus—& Prof-Code; §3154;subd—(a);Stats—2010;-¢h-—-517;
(SB 1172).) If a board adopts such regulations, there is nothing to indicate that use of uniform
standards created under section 315 is optional. Such an interpretation would be contrary to the
legislative intent. Section 314.5 was enacted for the limited purpose to give boards the
authority to order a licensee to cease practice, as this was not provided for in section 315. (Sen.
Com. on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011
Reg. Sess.), as amended April 12,2010.) By no means was the intent to transform the
mandatory uniform standards of section 315 into optional suggestions. As the author explalns

Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [{] This
* bill seeks to provide the statutory authority to allow boards to

order a license¢ to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is committed
and while undergoing clinical diagnostic evaluation.

’ (Senate Third Readmg, Analysis of SB 1172 (’)010 -2011 Reg. Sess.), as amended June 22,

2010.)

In addition, some specific uniform standards themselves recognize a board’s discretion whether

to order a particular action in the first place. (See e.g. Uniform Standard # 1 [“If a healing arts
board orders a licensee . . . to undergo a clinical diagnosis evaluation, the following applies: ...
“l.) The standards must be applied, however, if a board undertakes a particular practice or
orders an action covered by the standards. A-determination regarding a board’s specific
application (or not) of certain uniform standards would have to be based on a fact specific, case-
by-case review of each board and its regulatory scheme. However, once a board implements a
procedure covered by the uniform standards, it cannot disregard the applicable uniform standard
because it disagrees with the standard’s substance.

Conclusion
For the reasons stated above, in our view, section 315 can be read to preclude the necessity to

adopt regulations when the uniform standards are issued initially. And-even if regulations were
required under section 315, SACC would not be tasked with this responsibility. We also
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an action covered by the standards.
Please feel free to contact me if you have any questions or would like to discuss the above. -
‘KAL

«cc: Peter K. Southworth, Supervising Deputy Attorney General
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IE E ~ Executive Office , |
1625 N. Market Boulevard; Suite S-308, Sacramento, CA.95834- .

I T DEPARTMENT OF CONSUMERAFFAIRS

December 5, 2011

Lee Goldstein, OD

President

California State Board of Optometry
2450 Del Paso Road, Suite 105
Sacramento, CA 95834

RE: Title 16, CCR section 1575 Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines

Dear Dr. Goldstein:

The Department of Consumer Affairs (Department) has concerns regarding the California
State Board of Optometry’s (Board) proposed regulations, which incorporate the Uniform
Standards Regarding Substance-Abusing Licensees (Uniform Standards) into the Board’s
disciplinary guidelines. | urge the Board to make the following changes to clarify, enhance,
and strengthen these regulations:

The regulations as proposed allow the Board to diverge from the Uniform Standards if the
licensee establishes that, in his or her particular case, appropriate public protection can be
provided with modification or omission of a specific standard as a term of probation. While a
Board has the ability to identify which standards are applicable to its program, the
implementation of these standards, once deemed applicable, are not discretionary and cannot
be deviated from, as they are considered minimum standards. Thus unless the licensee can
rebut the presumption that they are a substance-abusing licensee the applicable standard,
must be applied. The Department recommends the Board amend the proposed regulation to
clarify that the Board does not have the discretion to deviate from the Uniform Standards.
Please see attachment for recommended amendments.

Thank you for the opportunity to comment on your proposed rulemaking. If you have any
questions, please contact Luis Portillo, Manager, Division of Legislative and Policy Review at
(916) 574-7800.

Sincerely,

\

BRIAN J. STIGER, Acting Director
Department of Consumer Affairs

BJS:kd

cc: Luis Portillo, Manager, Division of Legislative and Policy Review
Mona Maggio, Executive Officer, California State Board of Optometry
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Amendment Recommendations

§1575. UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE AND
DISCIPLINARY GUIDELINES

1575. Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines '

In reaching a decision on a disciplinary action under the Administrative
Procedures Act (Government Code Section 11400 et seq.), the Board of

Optometry shall eensiderthediseiplinary-gtidelines-entitled—Pisciptinary
Guidelines-and-Medel-Bisciplinary-Orders™comply with the “Uniform Standards

Related to Substance Abuse” and consider the Disciplinary Guidelines”(DG-3-4,
£-99-9-2011) which are hereby incorporated by reference. The Disciplinary
Guidelines apply to all disciplinary matters; Uniform Standards apply to a
substance abusing licensee.

(a) Notwithstanding subsection (b), Bdeviation from these disciplinary
guidelines and orders, including the standard terms of probation, is
appropriate where the Board in its sole discretion, determines-that the
facts of the particular case warrant such a deviation for example: the
presence of mitigating factors; the age of the case; evidentiary problems.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the
licensee shall be presumed to be a substance-abusing licensee for
purposes of section 315 of the Code. If the licensee does not rebut that
presumption, then the Unlform Standards for substance abusmq hcensees

Note: Authority cited: Sections 3025 and 3090, Business and Professions Code; and Sections 11400.20
and11420-21, Government Code. Reference: Sections 315, 315.2, 315.4, 480, and-3090, 3091 and 3110,
_Business and Professions Code; and Sections 11400.20, H40606-21-and 11425.50(e), Government Code.

**The Department Of Consumer Affairs’ proposed deletions are highlighted yellow and in
double strikethrough.




]
University
of San Diego

December 6, 2011

Lee Goldstein, OD, President, and Members
Board of Optometry

2450 Del Paso Road, Suite 105

Sacramento, CA 95834

re: Proposed Amendments to Section 1575, Title 16 of the CCR:
Incorporation of SB 1441 Standards Governing Substance-Abusing Licensees
into the Board’s Disciplinary Guidelines: Support If Amended

Dear Dr. Goldstein and Members of the Board:

The Center for Public Interest Law (CPIL) respectfully comments on the Board’s attempt
to amend section 1575, Title 16 of the CCR, which would incorporate by reference into the
Board’s disciplinary guidelines the “uniform and specific standards ... that each healing arts
board shall use in dealing with substance-abusing licensees, whether or not a board chooses to
have a formal diversion program.” (Business and Professions Code section 315(c), emphasis
added.)

CPIL is an academic center of research, teaching, leamning, and advocacy in regulatory
and public interest law based at the University of San Diego School of Law. Since 1980, the
Center has studied the state’s regulation of business, professions, and trades, and monitors the
activities of most state occupational licensing agencies — including the Board of Optometry and
the other regulatory boards within the Department of Consumer Affairs (DCA). CPIL has special
expertise in the enforcement programs of these agencies, having worked on “enforcement
monitor” projects at the State Bar of California, the Contractors” State License Board, and the
Medical Board of California. As Medical Board Enforcement Monitor between 2003-05, 1 was
required to audit the Medical Board’s “diversion program” for substance-abusing physicians; that
program failed my audit (and my audit followed three failed audits conducted by the former
Office of the Auditor Genera! in the 1980s).' Two and one-half years after my audit, the Medical
Board’s diversion program failed a fifth audit conducted by the Bureau of State Audits.” These
two audits prompted the Medical Board to vote unanimously to abolish its diversion program
effective June 30, 2008.

! Julianne D’Angelo Fellmeth and Thomas A. Papageorge, Initial Report of the Medical Board
Enforcement Monitor (Nov. 1,2004) at Chapter XV.

2 Bureau of State Audits, Medical Board of California’s Physician Diversion Program: While Making
Recent Improvements, Inconsistent Monitoring of Participants and madequate Oversight of its Service Providers
Continue to Hamper Its Ability to Protect the Public (Audit No. 2006-116R) (June 7, 2007).

Center for Public Interest Law m Children’s Advocacy Institute s Energy Policy Initiatives Center
5998 Alcala Park, San Diego, CA 92110-2492 m Phone: (619) 260-4806 m Fax: (619) 260-4753

717 K Street, Suite 509, Sacramento, CA 95814-3408 m Phone:(916) 444-3875 m Fax:(916) 444-6611
www.cpil.org m www.caichildlaw.org ® www.sandiego.edu/epic

Reply to: X1 San Diego [ Sacramento



As such, I am quite familiar with “diversion programs” for substance-abusing licensees
and with SB 1441 (Ridley-Thomas) (Chapter 548, Statutes of 2008) and its addition of section
315 to the Business and Professions Code. That section required the Department of Consumer
Affairs to convene the “Substance Abuse Coordination Committee” (SACC) and charged that
Committee with developing (as noted above) “uniform and specific standards [in 16 specific
areas] that cach healing arts board shall use in dealing with substance-abusing licensees, whether
or not a board chooses to have a formal diversion program.” As I'm sure you know, the SACC
convened in 2009 and spent almost two years debating and deliberating the language of all 16
standards; CPIL was active before the Committee during its deliberations, which ended in April
2011 when the Committee finalized the standards. In CPIL’s view, what remains to be done now
is the adoption of the standards by each healing arts board via the Administrative Procedure
Act’s rulemaking process — which this Board is faithfully attempting through this proceeding.

CPIL has observed various DCA healing arts boards attempt to implement the SB 1441
standards developed by the SACC. Astonishingly, several boards contend that the standards are
“discretionary” — that cach healing arts board shall “consider” the standards but are not bound
by them. CPIL disagrees with this interpretation, as does the Director and General Counsel of
the Department of Consumer Affairs; the staff of the Senate Committee on Business, Professions
and Economic Development; and the Legislative Counsel in its October 27, 2011 opinion. There
is nothing “discretionary” in the language of Business and Professions Code section 315(c); that
section explicitly requires each DCA healing arts board to use the standards when dealing with
a substance-abusing licensee. The whole point of SB 1441 was to standardize the healing arts
boards’ treatment of substance-abusing licensees, “whether or not a board chooses to have a
formal diversion program.” [Note also that the legislative intent language in Section 1 of SB
1441 indicates that “[p]atients would be better protected from substance-abusing licensees if
their regulatory boards agreed to and enforced consistent and uniform standards and best
practices in dealing with substance-abusing licensees.”] The question is how to implement them
and apply them properly.

The Board of Optometry has made a valiant attempt toward properly implementing the
SB 1441 standards. In its proposed amendments to section 1575, Title 16 of the CCR, the Board
has properly distinguished its own “disciplinary guidelines” (from which it has the discretion to
deviate in appropriate cases) from the “Uniform Standards Related to Substance Abuse” (which
with, as proposed, the Board must “comply™). CPIL has no problem with the first paragraph and
subsection (a) of the proposed changes to section 1575.

CPIL also commends the Board for attempting to define the term “substance-abusing
licensee” in subsection (b). However, the Board’s proposed language goes on to allow a
substance-abusing licensee to “establish that, in his or her particular case, appropriate public
protection can be provided with modification or omission of a specific standards as a term of
probation.” CPIL respectfully disagrees with that provision, and suggests that the language of
subsection (b) end after the word “apply” in the fourth line.



Either the SB 1441 standards are mandatory or they are not. The unambiguous language
and intent of the statute are clear: They are mandatory. Once a licensee is determined to be a
substance-abusing licensee, the standards must be applied. Note that some of the standards are
internally discretionary and/or need not be used at all in the discretion of the Board — e.g.,
Standard #4, concerning frequency of drug testing, allows the Board to impose 52-104 drug tests
on a substance-abusing licensee during the first year of probation for a substance-abuse-related
violation. Standard #5 sets criteria for the use of “group meeting facilitators” if a board chooses
to require group meetings, but it does not require any board to mandate group meetings.
Standard #7 sets criteria for the use of “worksite monitors” if a board chooses to require worksite
monitors, but it does not required any board to mandate worksite monitors. As such, the
Standards themselves afford the Board some discretion as to their application.

However, the proposed language of section 1575 is internally inconsistent, and is
inconsistent with and unauthorized by Business and Professions Code section 315.  The first
paragraph of proposed section 1575 states that the Board must “comply” with the Uniform
Standards when confronted with a substance-abusing licensee. However, subsection (b) of
proposed section 1575 conflicts with the first paragraph by allowing alicensee to “establish” that
something less than full application of the Uniform Standards will protect the public. Uponsuch
“cstablishment,” it would appear that the Board could order something less than required by the
Uniform Standards. As such, the first paragraph and subsection (b) are internally inconsistent
and render the Uniform Standards discretionary — which they clearly are not, according to the
unambiguous language of the statute.

CPIL appreciates the complexity of this issue, and salutes the efforts and good will of this
Board in attempting to properly implement the Uniform Standards. However, Business and
Professions Code section 315 requires this Board to use the Standards as they have been
developed. Nothing in the statute or the Standards allows the Board to vary from the standards
upon a showing by a substance-abusing licensee that something less than what is required by the
Standards would protect the public. CPIL urges the Board to strike all the language in subsection
(b) after the word “apply” in the fourth line of the subsection (see attached).

Thank you for your consideration of these comments.

Sincerely,

ianne [’ Angelo Fellmeth

ministrative Director
Center for Public Interest Law

cc: Brian Stiger, Director, Department of Consumer Affairs
Doreathea Johnson, General Counsel, Department of Consumer Affairs
Michael Santiago, Legal Counsel, Department of Consumer Affairs
Bill Gage, Chief Consultant, Senate Committee on Business, Professions and Economic Development



BOARD OF OPTOMETRY

PROPOSED LANGUAGE

Amend section 1575 in Division 15 of Title 16 of the California Code of Regulations to read as
follows:

§ 1575. Uniform Standards Related to Substance Abuse and Disciplinary Guidelines.

In reaching a decision on a disciplinary action under the Administrative Procedures Act
(Government Code Section 11400 et seq.), the Board of Optometry shall-consider-the
i o T e ey slslin o) G ddeline e e ciolinane Orders” cormpl
with the “Uniform Standards Related to Substance Abuse and consider the Disciplinary
Guidelines (DG-3 4, 5-88 9-2011) which are hereby incorporated by reference. The Disciplinary
Guidelines apply to all disciplinary matters: the Uniform Standards apply to a substance ahusing
licensee.

{a) Notwithstanding subsection (b}, Bdeviation from these disciplinary guidelines and
orders, including the standard terms of probation, is appropriate where the Board in its

sole discretion determines that the facts of the particular case warrant such a deviation -
for example: the presence of mitigating factors; the age of the case; evidentiary
problems.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall be
presumed to be a substance-abusing licensee for purposes of section 315 of the Code.

If the licensee does not rebut thai presumption, then the Uniform Standards for a
substance abusing licensees shall apply wees-thelicensec-astablishes-thel—inhis-of

Note: Authority cited: Sections 3025 and 3090, Business and Professions Code; and Sections
11400.20 and114420.21, Government Code. Reference: Sections 315, 315.2, 315.4, 480, and
3090, 3091 and 3110, Business and Professions Code; and Sections 11400.20-4+1400.24 and
11425.50(e}, Government Code.
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Agenda Item 7A, Attachment 6

BOARD OF OPTOMETRY
MODIFIED TEXT

Changes to the originally proposed language are shown by the double underline for new
text and underline with strikeout for deleted text.

Amend Section 1575 in Division 15 of Title 16 of the California Code of Regulations to

read as follows:

81575. Uniform Standards Related to Substance Abuse and Disciplinary
Guidelines.

In reaching a decision on a disciplinary action under the Administrative Procedures Act
(Government Code Section 11400 et seq.), the Board of Optometry shall-censiderthe

Adaline “D Aalineg NnAd-MNMaodal D allla Ordeae

comply with the “Uniform Standards Related to Substance Abuse and consider the
Disciplinary Guidelines (DG-3 4, 5-99 9-2011-5-2012) which are hereby incorporated by
reference. The Disciplinary Guidelines apply to all disciplinary matters; the Uniform
Standards apply to a substance abusing licensee.

(a) Notwithstanding subdivision (b), Bdeviation from these disciplinary guidelines
and orders, including the standard terms of probation, is appropriate where the
Board in its sole discretion determines that the facts of the particular case
warrant such a deviation -for example: the presence of mitigating factors; the age
of the case; evidentiary problems.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee
shall be presumed to be a substance-abusing licensee for purposes of Section
315 of the Code. If the licensee does not rebut that presumption, then the
Uniform Standards for a substance abusing licensees shall apply. unless-the

licensee-establishes thatin-his-or-herparticular case appropriate public

Note: Authority cited: Sections 3025 and 3090, Business and Professions Code; and
Sections 11400.20 and-11420-21, Government Code. Reference: Sections 315, 315.2
315.4, 480, and 3090, 3091 and 3110, Business and Professions Code; and Sections
11400.2033400-21 and 11425.50(e), Government Code.
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OPTOMETRY

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE

&

DISCIPLINARY GUIDELINES

(DG 4, 05-2012)

“Protection of the Public Shall be the Highest Priority”
Business and Professions Code, Section§ 3010.1

2450 Del Paso Road, Suite 105
Sacramento, CA 95834
T:916-575-7170 | F: 916-575-7292
optometry@dca.ca.gov
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INTRODUCTION

The California State Board of Optometry’s (hereafter Board) mission is to serve the public and

optometrists by promoting and enforcing laws and requlations, which protect the health and
safety of California’s consumers and to ensure high quality care.

In keeping with its mandate to protect the consumer of optometric services from the unsafe,
incompetent and/or _negligent optometrists, the Board of Optemetry has adopted the following
recommended guidelines for disciplinary orders and conditions of probation for violations of the
Optometry Practice Act.

The Board’s disciplinary guidelines were designed for use by Administrative Law Judges,
attorneys from the Office of the Attorney General, licensees, Board staff and others involved in
the Board’s disciplinary process and are to be followed in all disciplinary actions involving the
Board. The Board has the final authority over the disposition of its cases, and to complete its
work, it utilizes the Office of the Attorney General and the Office of Administrative Hearings.

This_manual includes factors to be considered in aggravation or mitigation, guidelines to be
used by Administrative Law Judges for a violation(s) of specific statutes, and standard and
specialty probationary terms and conditions.

If, at the time of hearing, the Administrative Law Judge finds that the Respondent for any reason
is not capable of safe practice, the Board favors outright revocation of the license. If, however,
the Respondent has demonstrated a capacity to practice optometry safely, a stayed revocation
order with probation is recommended.

Suspension of a license may also be appropriate where the public may be better protected if the
practice of the optometrist is suspended in order to correct deficiencies in skills, education, or
personal rehabilitation.

The Board recognizes that these recommended penalties and conditions of probation are
merely quidelines and that aggravating or mitigating circumstances and other factors may
necessitate deviation from these quidelines in particular cases.

PUBLIC RECORD

It is the Board’s policy that all letters of license denial, citations issued and final decisions will be
published as a matter of public record and shall be available on the Internet, pursuant to
Business and Professions Code, section 27.

COST RECOVERY

The Board seeks recovery of all investigative and prosecution costs in all disciplinary cases.
The costs include all charges incurred from the Office of the Attorney General, the Division of
Investigation, and Board services, including, but not limited to, expert consultant opinions and
services, pursuant to Business and Professions Code, section 125.3. The Board seeks recovery
of these costs because the burden for payment of the costs of investigation and prosecution of
disciplinary cases should fall upon those whose proven conduct required investigation and
prosecution, not upon the profession as a whole.




PROBATION MONITORING PURPOSE

The purpose of the probation monitoring program is to maintain public protection by proactively
monitoring probationers to ensure terms and conditions are met. The Board will work to:

1) Allow for the probationer’s rehabilitation if that is his/her choice;

2) Allow the probationer an opportunity to practice in _a professional manner with
restrictions and guidance from a community support system and designated probation
monitor to prevent future occurrences; and

3) Allow for education of the individual as to the responsibilities, requirements and
professionalism mandated of an optometrist.

It is the policy of the Board that if a probationer is found to be in violation of any term of
probation at any time during the probation period, the Board shall immediately be notified of the
violation so that disciplinary action may be considered.

CITATIONS

The Board has the authority to issue citations and fines for violations of several sections of the
Board of Optometry Practice Act and its regulations. Citations issued may include an order for
abatement, a fine, or both. Citations are issued at the discretion of the Board. The issuance of a
citation is separate from and may be in addition to any other administrative discipline, civil
remedies, or criminal penalties. (California Code of Regulations section 1399.380(h)). Any prior
citation may be used in future actions as aggravating evidence.

STIPULATED SETTLEMENTS

The Board will consider stipulated settlements to promote cost effectiveness and to expedite
disciplinary decisions if such agreements are consistent with the Board’s mandate.
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EVIDENCE IN AGGRAVATION/MITIGATION OF DISCIPLINE

The following are examples of aggravating and mitigating circumstances which may be

considered by Administrative Law Judges in providing for discipline in their proposed decisions:

EVIDENCE IN AGGRAVATION OF DISCIPLINE

. Patient’s trust, health, safety or well-being was jeopardized.

. Patient’s or employer’s trust violated (e.d., theft, embezzlement, fraud).

. History of prior discipline.

AN

. Patterned behavior: Respondent has a history of one or more violations or convictions

related to the current violation(s).

. Perjury on official Board forms.

. Violent nature of crime or act.

. Violation of Board Probation.

[ocl R [e>R[4)]

. Failure to provide a specimen for testing in violation of terms and conditions of

©

probation.

. Commission of any crime against a minor, or while knowingly in the presence of, or

while caring for, a minor.

EVIDENCE IN MITIGATION OF DISCIPLINE

1.

Recognition by Respondent of his or her wrongdoing and demonstration of corrective

2.

action to prevent recurrence.
Respondent was forthcoming and reported violation or conviction to the Board.

3.

A substantial amount of time since the violation or conviction occurred.

4.

No prior criminal or disciplinary history.




DISCIPLINARY GUIDELINES SUMMARY FOR USE BY
ADMINISTRATIVE LAW JUDGES

T
State-of California Board of Optometry
Disciplinary Guidelines

To establish consistency in disciplinarye penalties for similar offenses on a statewide basis, the
Board of Optometry has adopted these uniform disciplinary guidelines for particular violations.
This document, designed for use by administrative law judges, attorneys, optometrists and
ultimately the Board, shall be revised from time to time following public hearing by the Board

. o i individual .
Additional copies of this document may be obtained by contacting the Board of Optometry at its
offices in Sacramento, California. There may be a charge assessed sufficient to cover the cost
of production and dissemination of copies. In_determining the appropriate discipline,

consideration should be given to any mitigating or aggravating circumstances. All decisions
shall include cost recovery in accordance with Business and Professions Code section 125.3.

Disciplinary-Guidelines

The Board recognizes that these penalties and conditions of probation are merely guidelines
and that mitigating or aggravating circumstances may necessitate deviations. If there are
deviations or omissions from the guidelines, the Board would request that the Administrative
Law Judge hearing the matter include some statement of this in the proposed decision so that
the circumstances can be better understood and evaluated by the Board upon review of the
proposed decision and before its ultimate action is taken.

These guidelines are incorporated by reference in Section 81575 of Division 15 of
Title 16 of the California Code of Requlations.




§1575. UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE AND
DISCIPLINARY GUIDELINES

81575. Uniform Standards Related to Substance Abuse and Disciplinary Guidelines
In reaching a decision on a disciplinary action under the Administrative Procedures Act
(Government Code Sectron 11400 et seq) the Board of Optometry shall censider—the
, - , , compl
wrth the “Uniform Standards Related to Substance Abuse” and consrder the “Disciplinary
Guidelines”(DG-3 4, 5-99 9-2011-5-2012) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters; Uniform Standards apply to a substance
abusing licensee.

(@) __ Notwithstanding subdivision (b), Bdeviation from these disciplinary guidelines and
orders, including the standard terms of probation, is appropriate where the Board in
its sole discretion determines that the facts of the particular case warrant such a
deviation for example: the presence of mitigating factors; the age of the case;
evidentiary problems.

(b) _If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall
be presumed to be a substance-abusing licensee for purposes of Section 315 of the
Code. If the licensee does not rebut that presumption, then the Uniform Standards

for substance abusrnq Ircensees shaII applv unteSSJthe—heenseeeestabhshe&that—rn

Note: Authority cited: Sections 3025 and 3090, Business and Professions Code; and Sections
11400.20 and-11420-21, Government Code. Reference: Sections 315, 315.2, 315.4, 480, and
3090, 3091 and 3110, Business and Professions Code; and Sections 11400.20, 11400.21 and
11425.50(e), Government Code.

UNIFORM STANDARDS FOR THOSE LICENSEES WHOSE LICENSEIS ON
PROBAHONDUE TO SUBSTANCEABUSE PROBLEM-WHO ARE SUBSTANCE
ABUSING LICENSEE

Pursuant to Senate Bill-1441Business and Professions Code 8315, the following standards
shall be adhered to in all cases in which an optometrist’s license is placed on probation due—in

part—to-substance—abuse because the optometrist is a substance abusing licensee. These

standards are not guidelines and shall be followed in all instances, except that the Board may
impose more restrictive conditions if necessary to protect the public.

1. CLINICAL DIAGNOSTIC EVALUATION
If a clinical diagnostic evaluation is ordered, the following applies:

The clinical diagnostic evaluation shall be conducted by a licensed practitioner who:
e holds a valid, unrestricted license, which includes scope of practice to conduct a clinical
diagnostic evaluation;
e has three (3) years experience in providing evaluations of health professionals with
substance abuse disorders; and,
e s approved by the Board.

The clinical diagnostic evaluation shall be conducted in accordance with acceptable professional
standards for conducting substance abuse clinical diagnostic evaluations. The clinical diagnostic
evaluation report shall:
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e set forth, in the evaluator’s opinion, whether the licensee has a substance abuse
problem;

e set forth, in the evaluator’s opinion, whether the licensee is a threat to himself/herself or
others; and,

e set forth, in the evaluator's opinion, recommendations for substance abuse treatment,
practice restrictions, or other recommendations related to the licensee’s rehabilitation
and safe practice.

The evaluator shall not have a financial relationship, personal relationship, or business
relationship with the licensee within the last five years. The evaluator shall provide an objective,
unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat to
himself/herself or others, the evaluator shall notify the Board within 24 hours of such a
determination.

For all evaluations, a final written report shall be provided to the Board no later than ten (10)
days from the date the evaluator is assigned the matter unless the evaluator requests additional
information to complete the evaluation, not to exceed 30 days.

2. REMOVAL FROM PRACTICE PENDING CLINICAL DIAGNOSTIC EVALUATION
The Board shall order the licensee to cease practice during the clinical diagnostic evaluation
pending the results of the clinical diagnostic evaluation and review by Board staff.

While awaiting the results of the clinical diagnostic evaluation required in Uniform Standard #1,
the licensee shall be randomly drug tested at least two (2) times per week.

After reviewing the results of the clinical diagnostic evaluation, and the criteria below, a
diversion-or probation manager shall determine, whether or not the licensee is safe to return to
either part-time or full-time practice. However, no licensee shall return to practice until he or she
has at least 30 days of negative drug tests.

the license type;

the documented length of sobriety/time that has elapsed since substance use;

the scope, pattern of use, and history of drug/alcohol use;

the treatment history;

the licensee’s medical history and current medical condition;

the nature, duration and severity of substance abuse, and

whether the licensee is a threat to himself/herself or the public.

3. BOARD COMMUNICATION WITH PROBATIONER’'S EMPLOYER

The licensee shall provide to the Board the names, physical addresses, mailing addresses,
and telephone numbers of all employers and supervisors and shall give specific written
consent that the licensee authorizes the Board and the employers and supervisors to
communicate regarding the licensee’s work status, performance, and monitoring.

4. DRUG TESTING STANDARDS

The following standards shall govern all aspects of testing required to determine abstention from
alcohol and drugs for any person whose license is placed on probation erin-a-diversion-program
due to substance use:

Testing Frequency Schedule




A Board may order a licensee to drug test at anytime. Additionally, each licensee shall be
tested RANDOMLY in accordance with the schedule below:

Level Segment of | Minimum _Range of Number of
Probation/Diversion Random Tests

1 Year 1 52-104 per year

11* Year 2+ 36-104 per year

*The minimum range of 36-104 tests identified in level Il is for the second year of probation and
each year thereafter.

Nothing precludes the Board from increasing the number of random tests for any reason. If the
Board finds or suspects that a licensee has committed a violation of the Board’s testing program
or committed a Major Violation, as identified in Uniform Standard 10, the Board may reestablish
the testing cycle by placing that licensee at the beginning of level | in addition to any other
disciplinary action that may be pursued.

Exception to Testing Freqguency Schedule

|. PREVIOUS TESTING/SOBRIETY

In cases where the Board has evidence that a licensee has patrticipated in a treatment or
monitoring program requiring random testing, prior to being subject to testing by the Board, the
Board may give consideration to that testing in altering the testing frequency schedule so that it
is equivalent to this standard.

Il. VIOLATION(S) OUTSIDE OF EMPLOYMENT

An individual whose license is placed on probation for a single conviction or incident or two
convictions or_incidents, spanning greater than seven years from each other, where those
violations did not occur at work or while on the licensee’s way to work, where alcohol or drugs
were a contributing factor, may bypass Level | and participate in Level Il of the testing frequency
schedule.

I1l. NOT EMPLOYED IN HEALTH CARE FIELD

The Board may reduce testing frequency to a minimum of 12 times per year for any person who
is not practicing OR working in any health care field. If a reduced testing frequency schedule is
established for this reason, a licensee shall notify and secure the approval of the Board. Prior to
returning to _any healthcare employment, the licensee shall be subject to Level | testing
frequency for at least 60 days. At such time the person returns to employment, if the licensee
has not previously met the standard, the licensee shall be subject to completing a full year at
Level | of the testing frequency schedule, otherwise Level |l testing shall be in effect.

IV. TOLLING

A Board may postpone all testing for any person whose probation is placed in a tolling status if
the overall length of the probationary period is also tolled. A licensee shall notify the Board upon
the licensee’s return to California and shall be subject to testing as provided in this standard. If
the licensee returns to _employment in_a health care field, and has not previously met the
standard, the licensee shall be subject to completing a full year at Level | of the testing
frequency schedule, otherwise Level |l testing shall be in effect.

V. SUBSTANCE USE DISORDER NOT DIAGNOSED
In cases where no_current substance use disorder diagnosis is made, a lesser period of
monitoring and toxicology screening may be adopted by the Board, but no less than 24 times

per year.

OTHER DRUG STANDARDS
Drug testing may be required on any day, including weekends and holidays.
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The scheduling of drug tests shall be done on a random basis, preferably by a computer
program, so that a licensee can make no reasonable assumption of when he/she will be tested
again. The Board should be prepared to report data to support back-to-back testing as well as,
numerous different intervals of testing.

Licensees shall be required to make daily contact with the Board to determine if drug testing is
required.

Licensees shall be drug tested on the date of notification as directed by the Board.

Specimen collectors must either be certified by the Drug and Alcohol Testing Industry
Association or have completed the training required to serve as a collector for the U.S.
Department of Transportation. Specimen collectors must adhere to the current U.S. Department
of Transportation Specimen Collection Guidelines.

Testing locations shall comply with the Urine Specimen Collection Guidelines published by the
U.S. Department of Transportation, regardless of the type of test administered.

Collection of specimens shall be observed.
Prior to vacation or absence, alternative drug testing location(s) must be approved by the Board.

Laboratories shall be certified and accredited by the U.S. Department of Health and Human
Services.

A collection site must submit a specimen to the laboratory within one (1) business day of
receipt. A chain of custody shall be used on all specimens. The laboratory shall process results
and provide legally defensible test results within seven (7) days of receipt of the specimen. The
Board will be notified of non-negative test results within one (1) business day and will be notified
of negative test results within seven (7) business days.

The Board may use other testing methods in place of, or to supplement biological fluid testing, if
the alternate testing method is appropriate.

5. PARTICIPATION IN GROUP SUPPORT MEETINGS
When determining the frequency of required group meeting attendance, the Board shall give
consideration to the following:
e recommendation of the clinical diagnostic evaluation pursuant to Uniform
Standard #1;
e the licensee’s history;
the documented length of sobriety/time that has elapsed since substance
use;
the recommendation of the clinical evaluator;
the scope and pattern of use;
the licensee’s treatment history; and,
the nature, duration, and severity of substance abuse.

Group Meeting Facilitator Qualifications and Requirements:

1. The meeting facilitator must have a minimum of three (3) years experience in the
treatment and rehabilitation of substance abuse, and shall be licensed or certified by
the state or other nationally certified organizations.

2. The meeting facilitator must not have had a financial relationship, personal
relationship, or business relationship with the licensee in the last five (5) years.

11



3. The group meeting facilitator shall provide to the Board a signed document showing
the licensee’'s name, the group name, the date and location of the meeting, the
licensee’s attendance, and the licensee’s level of participation and progress.

4. The facilitator shall report any unexcused absence within 24 hours.

6. DETERMINING WHAT TREATMENT IS NECESSARY
In determining whether inpatient, outpatient, or other type of treatment is necessary, the Board
shall consider the following criteria:
e license type;
licensee’s history;
documented length of sobriety/time that has elapsed since substance abuse;
scope and pattern of substance use;
licensee’s treatment history;
licensee’s medical history and current medical condition;
nature, duration, severity of substance abuse, and
threat to self or the public.

7. WORKSITE MONITOR REQUIREMENTS

If the Board determines that a worksite monitor is necessary for a particular licensee, the
worksite monitor shall meet the following requirements to be considered for approval by the
Board.

1. The worksite monitor shall not have any financial, personal, or a familial relationship with the
licensee, or any other relationship that could reasonably be expected to compromise the
ability of the monitor to render impartial and unbiased reports to the Board. If it is impractical
for anyone but the licensee’s employer to serve as the worksite monitor, this requirement may
be waived by the Board; however, under no circumstances shall a licensee’s worksite monitor
be an employee of the licensee.

2. The worksite monitor’s license shall include the scope of practice of the licensee that is being
monitored or be another health care professional if no monitor with like practice is available.

3. The worksite monitor _shall have an active unrestricted license, with no disciplinary action
within the last five (5) years.

4. The worksite monitor shall sign an affirmation that he or she has reviewed the terms and
conditions of the licensee’s disciplinary order and/or contract and agrees to monitor the
licensee as set forth by the Board.

5. The worksite_monitor must adhere to the following required methods of monitoring the
licensee:
a. Have face-to-face contact with the licensee in the work environment on a frequent basis
as determined by the Board, at least once per week.
b. Interview other staff in the office regarding the licensee’s behavior, if applicable.
c. Review the licensee’s work attendance.

Reporting by the worksite monitor to the Board shall be as follows:

1. Any suspected substance abuse must be verbally reported to the Board and the
licensee’'s employer within one (1) business day of occurrence. If occurrence is not
during the Board’s normal business hours the verbal report must be within one (1) hour
of the next business day. A written report shall be submitted to the Board within 48 hours
of occurrence.
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2. The worksite monitor shall complete and submit a written report monthly or as directed
by the Board. The report shall include:
e the licensee’s name;
license number;
worksite monitor’s name and signature;
worksite monitor’s license number;
worksite location(s);
dates licensee had face-to-face contact with monitor;
staff interviewed, if applicable;
attendance report;
any change in behavior and/or personal habits;
any indicators that can lead to suspected substance abuse.

The licensee shall complete the required consent forms and sign an agreement with the
worksite monitor and the Board to allow the Board to communicate with the worksite monitor.

8. PROCEDURE FOR POSITIVE TESTING
When a licensee tests positive for a banned substance:
1. The Board shall order the licensee to cease practice;

2. The Board shall contact the licensee and instruct the licensee to leave work; and

3. The Board shall notify the licensee’s employer, if any, and worksite monitor, if any, that the
licensee may not practice.

Thereafter, the Board will determine whether the positive drug test is in fact evidence of prohibited
use. If so, proceed to Standard #9. If not, the Board shall immediately lift the cease practice order.

In determining whether the positive test is evidence of prohibited use, the Board will engage in the
following, as applicable:

1. Consult the specimen collector and the laboratory;

2. Communicate with the licensee and/or any physician who is treating the licensee; and

3. Communicate with any treatment provider, including group facilitator(s).

9-10. MAJOR/MINOR VIOLATIONS & CONSEQUENCES

Major violations include, but are not limited to the following:

1. Failure to complete a Board-ordered program or evaluation;

2. Committing two or more minor violations of probation;

3. Treating a patient while under the influence of drugs or alcohol;

4. Committing any drug or alcohol offense, or any other offense that may or may not be
related to drugs or alcohol, that is a violation of the Business and Professions Code
or state or federal law;

5. Failure to appear or provide a sample in accordance with the “biological fluid testing”

term and condition;

. Testing positive for a banned substance;

. Knowingly using, making, altering or possessing any object or product in such a way
as to defraud a drug test designed to detect the presence of alcohol or a controlled
substance.

8. Failure to adhere to any suspension or restriction in practice.

~ O

Consequences of a major violations include, but are not limited to the following:
1. Licensee will be ordered to cease practice.
13




2.
3.

a) the licensee must undergo a new clinical diagnostic evaluation (if applicable);
b) the licensee must test negative for a least a month of continuous drug testing
before being allowed to practice.
Termination of a contract/agreement.
Referral for disciplinary action, such as suspension, revocation, or other action as
determined by the Board.

Minor violations include, but are not limited to the following:

1. Failure to submit complete and required documentation in a timely manner;

2. Unexcused absence at required meetings;

3. Failure to contact a monitor as required;

4. Failure to submit cost recovery or monthly probation monitoring costs timely.

5. Any other violation that does not present a threat to the licensee or public.

Consequences of minor violations include, but are not limited to the following:

N0 O [ fjoo [ [l

Removal from practice;

Practice limitations;

Required supervision;

Increased documentation;

Issuance of citation and fine or a warning notice;
Required re-evaluation/testing;

Other action as determined by the Board.

11. PETITION FOR RETURN TO PRACTICE

“Petition” as used in this standard is an informal request as opposed to a “Petition for

Modification” under the Administrative Procedure Act.

The licensee shall meet the following criteria before submitting a request (petition) to return to

full time practice:

1.
2.

3.

Sustained compliance with current recovery program;

The ability to practice safely as evidenced by current work site reports, evaluations,
and any other information relating to the licensee’s substance abuse; and

Negative drug screening reports for at least six (6) months, two (2) positive worksite
monitor reports, and complete compliance with other terms and conditions of the

program.

12. PETITION FOR REINSTATEMENT

“Petition for Reinstatement” as used in this standard is an informal request as opposed to a

“Petition for Reinstatement” under the Administrative Procedure Act.

The licensee must meet the following criteria to request (petition) for a full and unrestricted

license:

1.
2.
3

a s

Sustained compliance with the terms of the disciplinary order, if applicable;
Successful completion of recovery program, if required;

A consistent and sustained participation in_activities that promote and support
recovery including, but not limited to, ongoing support meetings, therapy, counseling,
relapse prevention plan, and community activities;

Ability to practice safely; and

Continuous sobriety for three (3) to five (5) years.

14



PROBATIONARY TERMS AND CONDITIONS

MODEL DISCIPLINARY ORDERS

Revocation-Single Cause

Certificate No. (Ex.: 12345) issued to rRespondent (Ex: John Smith. O.D.) is revoked. Cost
Recovery in the amount of (Ex: 5,000) is due within 90 calendar days of the effective date of this
decision or within a Board approved payment plan.

Revocation - Multiple Causes
Certificate No. issued to rRespondent is revoked pursuant to Determination of
Issues (Ex: Il. and Ill) separately and for all of them. Cost Recovery (if any) in the amount of

(Ex: 5,000) is due within 90 calendar days of the effective date of this decision or within a Board

approved payment plan.

Suspension - Single Cause
Certificate No. __ issued to rRespondent is suspended for a period of (Ex: 30 _calendar
days/one year).

Suspension - Multiple Causes (run concurrently)
Certificate No. issued to rfRespondent is suspended pursuant to Determination of Issues
, separately and for all of them. All suspensions shall run concurrently.

Suspension - Multiple Causes (run consecutively)

Certificate No. issued to rRespondent is suspended (Ex: 30 calendar days) pursuant to
Determination of Issues . These suspensions shall run consecutively, for a total period of (Ex:
90 calendar days).

Standard Stay Order
However (revocation/suspension) is stayed and rRespondent is placed on probation for (Ex:
three) years upon the following terms and conditions:

MODEL PROBATIONARY ORDERS
The following introductory language is to be included in decisions that place the Respondent’s
license on probation.

IT IS HEREBY ORDERED that (INSERT APPROPRIATE LICENSE CATEGORY) Number
(INSERT LICENSE NUMBER) issued to Respondent is revoked. However, the revocation is
stayed and Respondent’s (INSERT LICENSE CATEGORY) is placed on probation for (INSERT
NUMBER OF YEARS) years on the following conditions.

In_order to provide clarity and consistency in its decisions, the following lanquage should be
used in proposed decisions or stipulated agreements for applicants, and for petitioners for
reinstatement who are issued a license that is placed on probation.

Applicants who are placed on probation:

The application of Respondent for licensure is hereby granted. Upon successful
completion of the licensure examination and all other licensing requirements including payment
of all fees and evaluation of the application, a license shall be issued to Respondent. Said
license shall immediately be revoked, the order of revocation stayed and Respondent's license
placed on probation for a period of years on the following conditions:

Reinstatement of licensure with conditions of probation:
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The application of Respondent for reinstatement of licensure is hereby granted. A
license shall be issued to Respondent. Said license shall immediately be revoked, the order of
revocation stayed and Respondent's license placed on probation for a period of years
on the following conditions:

NOTE: If cost recovery was ordered in the revocation or surrender of a license and the cost
recovery has not been paid in full by a petitioner, a probation condition requiring payment of the
original cost recovery on a payment plan must be included in the reinstatement and decision.

STANDARD TERMS AND CONDITIONS:—FO0-BEAINCEUDEDIN-ALL-CASESOF

A probationary term is _generally issued for a period between three (3) and five (5) vears,
dependent upon whether any aggravating or mitigating factors exist. Standard conditions are
imposed on each and every probationer regardless of cause for discipline. For applicants,
Condition 8, Cost Recovery, does not apply.

1. Obey all laws {26}
2. Submit Quarterly Reports
-3. Cooperate With Probation_surveillanee-{27}-Monitoring Program
4. Probation Monitoring Costs
5. Function as an Optometrist
6. Notice to Employer
7. Changes of Employment or Residence
8. Cost Recovery
15. 9. Take and Pass California Laws and Regulations Re Licensure Examination{s)
43.10. Community Service —Free-Serviees
11. Valid License Status
28-12. Tolling-ef probationifrespondentmovesoutof state-for Out-
Of-State Residence or Practice
13. License Surrender
514. Violation of Probation
4-15. Completion of Probation{36}
16. Sale or Closure of an Office and/or Practice

SEVERABILITY CLAUSE

Each condition of probation contained herein is a separate and distinct condition. If any
condition of this Order, or any application thereof, is declared unenforceable in whole, in part, or
to any extent, the remainder of this Order and all other applicants thereof, shall not be affected.
Each condition of this Order shall separately be valid and enforceable to the fullest extent
permitted by law.

26-1. OBEY ALL LAWS
Respondent shall obey all federal, state, and local laws, governing the practice of optometry in
California.

Respondent shall notify the Board in writing within 72 hours of any incident resulting in his/her
arrest, or charges filed against, or a citation issued against Respondent.
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CRIMINAL COURT ORDERS: If Respondent is under criminal court orders by any
governmental agency, including probation or parole, and the orders are violated, this shall be
deemed a violation of probation and may result in the filing of an accusation or petition to revoke
probation or both.

OTHER BOARD OR REGULATORY AGENCY ORDERS: If Respondent is subject to any other
disciplinary order from any other health-care related board or any professional licensing or
certification requlatory agency in_California or elsewhere, and violates any of the orders or
conditions imposed by other agencies, this shall be deemed a violation of probation and may
result in the filing of an accusation or petition to revoke probation or both.

2. OUARTERLY REPORTS

Respondent shall file quarterly reports of compliance under penalty of perjury to the probation
monitor assigned by the Board. Quarterly report forms will be provided by the Board (DG-OR1
05/2012)). Omission or falsification in_ any manner _of any information on these reports shall
constitute a violation of probation and shall result in the filing of an accusation and/or a petition
to revoke probation against Respondent’'s optometrist license. Respondent is responsible for
contacting the Board to obtain additional forms if needed. Quarterly reports are due for each
year of probation throughout the entire length of probation as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.

e For the period covering April 1st through June 30th, reports are to be completed
and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be
completed and submitted between October 1st and October 7th.

e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.

Failure to submit complete and timely reports shall constitute a violation of probation.

27-3. COOPERATE WITH PROBATION suwe#anee MONITORING PROGRAM
Respondent shaII comply with

Fequespeﬁhe%eard—er—i%sagem—m_e requwements of the Board S probatlon monitoring program,

and shall, upon reasonable request, report _or personally appear as directed.

Respondent shall claim all certified mail issued by the Board, respond to all notices of
reasonable requests timely, and submit Reports, Identification Update reports or other reports
similar in nature, as requested and directed by the Board or its representative.

Respondent is encouraged to contact the Board’s probation monitoring program representative
at_any time he/she has a question or concern regarding his/her terms and conditions of

probation.

Failure to appear for any scheduled meeting or examination, or cooperate with the requirements
of the program, including timely submission of requested information, shall constitute a violation
of probation and may result in the filing of an accusation and/or a petition to revoke probation
against Respondent’'s Optometrist license.

4. PROBATION MONITORING COSTS
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All costs incurred for probation monitoring during the entire probation shall be paid by the
Respondent. The monthly cost may be adjusted as expenses are reduced or increased.
Respondent’s failure to comply with all terms and conditions may also cause this amount to be
increased. The fee for probation monitoring shall start at a minimum of $100 per month.

All payments for costs are to be sent directly to the Board of Optometry and must be received
by the date(s) specified. (Periods of tolling will not toll the probation monitoring costs incurred.)

If Respondent is unable to submit costs for any month, he/she shall be required, instead, to
submit an explanation of why he/she is unable to submit the costs, and the date(s) he/she will
be able to submit the costs, including payment amount(s). Supporting documentation and
evidence of why the Respondent is unable to make such payment(s) must accompany this
submission.

Respondent understands that failure to submit costs timely is a violation of probation and
submission of evidence demonstrating financial hardship does not preclude the Board from
pursuing further disciplinary action. However, Respondent understands that by providing
evidence and supporting documentation of financial hardship it may delay further disciplinary
action.

In addition to any other disciplinary action taken by the Board, an unrestricted license will not be
issued at the end of the probationary period and the optometrist license will not be renewed,
until such time as all probatlon monltorlnq costs have been pald Ihe—ﬁ#nq—ef—bapuemetey—by—the

5. FUNCTION AS AN OPTOMETRIST

Respondent shall function as an optometrist for a minimum of 60 hours per month for the entire
term of his/her probation period.

6. NOTICE TO EMPLOYER

Respondent shall provide to the Board the names, physical addresses, mailing addresses, and
telephone number of all employers and supervisors and shall give specific, written consent that
the licensee authorizes the Board and the employers and supervisors to communicate regarding
the licensee’s work status, performance, and monitoring. Monitoring includes, but is not limited
to, any violation of any probationary term and condition.

Respondent shall be required to inform his/her employer, and each subsequent employer during
the probation period, of the discipline imposed by this decision by providing his/her supervisor
and director and all subsequent supervisors and directors with a copy of the decision and order,
and the accusation in this matter prior to the beginning of or returning to employment or within

14 calendar days from each change in a supervisor or director.

The Respondent must ensure that the Board receives written confirmation from the employer
that he/she is aware of the Discipline, on forms to be provided to the Respondent. The
Respondent must ensure that all reports completed by the employer are submitted from the
employer directly to the Board. Respondent is responsible for contacting the Board to obtain
additional forms if needed.

7. CHANGES OF EMPLOYMENT OR RESIDENCE

Respondent shall notify the Board, and appointed probation monitor in writing, of any and all

changes of employment, location, and address within 14 calendar days of such change. This

includes but is not limited to applying for employment, termination or resignation from
18




employment, change in _employment status, and change in supervisors, administrators or
directors.

Respondent shall also notify his/her probation monitor AND the Board IN WRITING of any
changes of residence or mailing address within 14 calendar days. P.O. Boxes are accepted for
mailing purposes; however the Respondent must also provide his/her physical residence
address as well.

8. COST RECOVERY

Respondent shall pay to the Board a sum not to exceed the costs of the investigation and
prosecution of this case. That sum shall be $ and shall be paid in full directly
to the Board, in a Board approved payment plan, within 6 months from the end of the Probation
term. Cost recovery will not be tolled.

If Respondent is unable to submit costs timely, he/she shall be required instead to submit an
explanation of why he/she is unable to submit these costs in part or in entirety, and the date(s)
he/she will be able to submit the costs, including payment amount(s). Supporting documentation
and evidence of why the Respondent is unable to make such payment(s) must accompany this
submission.

Respondent understands that failure to submit costs timely is a violation of probation and
submission of evidence demonstrating financial hardship does not preclude the Board from
pursuing further disciplinary action. However, Respondent understands that by providing
evidence and supporting documentation of financial hardship may delay further disciplinary
action.

Consideration to financial hardship will not be given should Respondent violate this term and
condition, unless an unexpected AND unavoidable hardship is established from the date of this
order to the date payment(s) is due Ihe—ﬁ#nq—ef—bankwmtey—by—the—Respendent—shaM—net—Fel%e

15. 9. TAKE AND PASS CALIFORNIA LAWS AND REGULATIONS Re EXAMINATION

Within 60 calendar days of the effective date of this decision, or within some other time as
prescrlbed in ertlng by the Board rRespondent shall take and pass an-oral-orwritten-exam;-in
ighee-the California Laws
and Requlatlons Examlnat|on (CLRE) If rRespondent falls th|s examlnatlon rRespondent must
take and pass a re-examination as approved by the Board. The waiting period between repeat
examinations shall be at six-month intervals until success is achieved. The rRespondent shall

pay the established eest-efany-such examination fees.

If Respondent has not taken and passed the examination within twelve months from the

effective date of this decision, Respondent shall be considered to be in violation of probation.
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(Continue with either one of these two options.)

(OPTION #1: Condition Subsequent)
If Respondent fails the first examination, Respondent shall immediately cease the practice of
optometry until the re-examination has been successfully passed; as evidenced by written
notice to Respondent from the Board.

(OPTION #2: Condition Precedent)
Respondent shall not practice optometry until Respondent has passed the required examination
and has been so notified by the Board in writing.

NOTE: The condition precedent option is particularly recommended in cases where Respondent
has been found to be grossly negligent or inefficient.

13-10. COMMUNITY SERVICES-Free-Services

All types of community services shall be at the Board’s discretion, depending on the violation.
Within 60 30 calendar days of the effective date of this decision, fRespondent_shall submit to
the bBoard, for its prior approval, a community service program in which trRespondent shall
provides free non-optometric or professional optometric services on a regular basis to a
community or charitable facility or agency, fer-atleast amounting to a minimum of (Ex:

20) hours a per month #e#the—ﬁ%st—%memhs—ef—p;ebat—len—of probatlon Tyoo—ef

. fen: Such services
shall begln no Iater than 15 calendar days after Resgondent is notlfled of the approved program.

11. VALID LICENSE STATUS

Respondent shall maintain_a current, active and valid license for the length of the probation
period. Failure to pay all fees and meet CE requirements prior to his/her license expiration date
shall constitute a violation of probation.

28.12. TOLLING of probation—ifrespondent—moves—out-of-state_FOR OUT-OF-STATE
RESIDENCE OR PRACTICE

Periods of reS|dencv or practice outS|de Callfornla whether the perlods of residency or practice

are temporary or permanent, will toll the probation period but will not toll the cost recovery
requirement, nor the probation monitoring costs incurred. Travel outside of California for more

than 30 calendar days must be reported to the Board in writing prior to departure. Respondent
shall notify the Board, in writing, within 14 calendar days, upon his/her return to California and
prior to the commencement of any employment where representation as an optometrist is/was

provided.

Respondent’s license shall be automatically cancelled if Respondent’s periods of temporary or
permanent residence or practice outside California total two years. However, Respondent’'s
license shall not be cancelled as long as Respondent is residing and practicing in another state
of the United States and is on active probation with the licensing authority of that state, in which
case the two year period shall begin on the date probation is completed or terminated in that
state.
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13. LICENSE SURRENDER

During Respondent’s term of probation, if he/she ceases practicing due to retirement, health
reasons, or is otherwise unable to satisfy any condition of probation, Respondent may surrender
his/her license to the Board. The Board reserves the right to evaluate Respondent’s request
and exercise its discretion whether to grant the request, or to take any other action deemed
appropriate_and reasonable under the circumstances, without further hearing. Upon formal
acceptance of the tendered license and wall certificate, Respondent will no longer be subject to
the conditions of probation. All costs incurred (i.e., Cost Recovery and Probation Monitoring) are
due upon reinstatement.

Surrender of Respondent’s license shall be considered a Disciplinary Action and shall become a
part of Respondent’s license history with the Board.

30--14. VIOLATION OF PROBATION

If_rRespondent violates any term of the probation in any respect, the Board, after giving
rRespondent notice and the opportunity to be heard, may revoke probation and carry out the
disciplinary order that was stayed. If an accusation or a petition to revoke probation is filed
against rRespondent during probation, the Board shall have continuing jurisdiction unti-the
matter-is-final;,_and the period of probation shall be extended until the matter is final._No petition
for modification of discipline shall be considered while there is an accusation or petition to
revoke probation or other discipline pending against Respondent.

2915. COMPLETION OF PROBATION
Upon successful completion of probation, Respondent’'s certificate license shall be fully
restored.

16. SALE OR CLOSURE OF AN OFFICE AND/OR PRACTICE

If Respondent sells or closes his or her office after the imposition of administrative discipline,
Respondent shall ensure the continuity of patient care and the transfer of patient records.
Respondent shall also ensure that patients are refunded money for work/services not completed
or provided, and shall not misrepresent to anyone the reason for the sale or closure of the office
and/or practice. The provisions of this condition in no way authorize the practice of optometry by
the Respondent during any period of license suspension.
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STANDARD ALCOHOL/DRUG CONDITIONS
The following standards are in addition to standards 1-16 and apply to every licensee who is on
probation for substance abuse, pursuant to SB 1441 Uniform Standards.

8:17. Brugs-&-Abstain Abstention From Use of Controlled Substances/Alcohol
9. Drugs-—Exceptionfor Personal Hlness

11-Alcohol-Abstain From-Use

12.18. Biological Fluid Testing

8.17.— DPrugs— & Abstain—ABSTENTION _FROM USE OF CONTROLLED
SUBSTANCES/ALCOHOL
Respondent shall abstaln completely from the petsenal use or possessmn of eentFeHeel

deeumenteel—med&eat—tteatment.—Resgondent shaII |dentlgg for the Board! a single Qh;gSlClan,
nurse practitioner or physician assistant who shall be aware of Respondent’s history of
substance abuse and will coordinate and monitor any prescriptions for Respondent for
dangerous drugs, controlled substances, or mood altering drugs. The coordinating physician,
nurse practitioner, or physician assistant shall report to the Board on a guarterly basis. Quarterly
reports are due for each year of probation throughout the entire length of probation as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.

e For the period covering April 1st through June 30th, reports are to be completed
and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be
completed and submitted between October 1st and October 7th.

e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.

The quarterly report shall include, but not be limited to:

1. the Respondent’s name;

2. license number;

3. physician, nurse practitioner, or physician assistant’s name and signature;

4. physician, nurse practitioner, or physician assistant’s license number;

5. dates Respondent had face-to-face contact or correspondence (written and verbal) with
physician, nurse practitioner, or physician assistant;

6. the Respondent’s compliance with this condition;

7. if any substances have been prescribed, identification of a program for the time-limited

use of any substances;

8. any change in behavior and/or personal habits;

9. assessment of the Respondent’s ability to practice safely;

10. recommendation dependant on Respondent’'s progress and compliance with this
condition on whether to continue with current prescription plan and/or treatment, modi
plan and/or treatment, or require Respondent to cease practice;

11. other relevant information deemed necessary by the physician, nurse practitioner,
physician, or the Board.
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Respondent is ultimately responsible for ensuring his/her physician, nurse practitioner or
physician assistant submits complete and timely reports. Failure to ensure each submission of
complete and timely reports shall constitute a violation of probation.

The Board may reqguire a single coordinating physician, nurse practitioner, or physician assistant
to be a specialist in addictive medicine, or to consult with a specialist in addictive medicine.

Respondent shall execute a release authorizing the release of pharmacy and prescribing
records as well as physical and mental health medical records. Respondent shall also provide
information of treating physicians, counselors or any other treating professional as requested by
the Board.

Respondent shall ensure that he/she is not in the presence of or in the same physical location
as individuals who are using illegal substances, even if Respondent is not personally ingesting
the drug(s). Any positive result that reqgisters over the established laboratory cut off level shall
constitute a violation of probation and shall result in the filing of an accusation and/or a petition
to revoke probation against Respondent’s optometric license.

Respondent also understands and agrees that any positive result that registers over the
established laboratory cut off level shall be reported to each of Respondent’s employers.

12.18. BIOLOGICAL FLUID TESTING
Respondent at hls/her expense shaII +mmeel+a{ely stlbmi—te—bielogienl Hoid tostine o0

gnee—participate in random testing,
mcludlnq but not Ilmlted to bloloqmal fIU|d testlnq (| e. urine, blood, saliva), breathalyzer, hair
follicle testing, or any drug screening program approved by the Board. The length of time shall
be for the entire probation period. The Respondent will be randomly drug tested at the
frequency outlined in Uniform Standards for Substance Abuse #4 {see-page 7.

Respondent shall make daily contact to determine if he/she is required to submit a specimen for
testing, including weekends and holidays, at a lab approved by the Board. Board
representatives may also appear unannounced, at any time to collect a specimen. All collections
will be observed.

At all times Respondent shall fully cooperate with the Board or any of its representatives, and
shall, when directed, appear for testing as requested and submit to such tests and samples for
the detection of alcohol, narcotics, hypnotic, dangerous drugs or other controlled substances. All
alternative testing sites, due to vacation or travel outside of California, must be approved by the
Board prior to the vacation or travel.

If Respondent is unable to provide a specimen in a reasonable amount of time from the request,
Respondent understands that, while at the work site, any Board representative may request
from the supervisor, manager or director on duty to observe Respondent in a manner that does
not interrupt or jeopardize patient care in any manner until such time Respondent provides a
specimen acceptable to the Board.
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If Respondent tests positive for a prohibited substance per his/her probationary order,
Respondent’s license shall be automatically suspended. The Board will contact the Respondent
and his/her employers, supervisors, managers, work site_ monitors, and contractors and notify
them that Respondent’s license has been suspended as a result of a positive test. Thereafter,
the Board may contact the specimen collector, laboratory, Respondent, treating physician,
treatment provider and support group facilitators to determine whether the positive test is in fact
evidence of prohibited use. If the Board determines the positive test is not evidence of
prohibited use, the Board shall immediately reinstate the license and inform the Respondent
and others previously contacted, that the license is no longer suspended.

Failure to submit to testing on the day requested, or appear as requested by any Board
representative for testing, as directed, shall constitute a violation of probation and shall result in
the filing of an accusation and/or a petition to revoke probation against Respondent’s
optometrist license.
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OPTIONAL CONDITIONS
The conditions imposed are dependent upon the violation(s) committed.

19. Participate in Group Support Meeting

20. Notice to Patients

21. Alcohol and Drug Treatment

12.22. Worksite Monitor

23. Direct Supervision

14.24. Remedial Education Ceurse

+25. Actual Suspension

26. Employment Limitations

17.27. Psychotherapy_or Counseling Program
16-28. Psychiatric-or-Psychelogical Mental Health Evaluation
18.29. Medical Health Evaluation

19.30. Medical Treatment

31. Restitution

32. Audit Required

10-33. Lens Prescriptions — Maintain Records
22-34. Restricted Practice —cempetence
24-35. Restrictions as to Branch Offices
25--36. Restrictions as to Advertisement

37. Take and Pass NBEO Exams

38. Continuing Education

39. Medical Record Keeping Course

19. PARTICIPATE IN GROUP SUPPORT MEETING

Respondent shall attend at least one (1), 12-step recovery meeting or equivalent during each
week of probation, as approved or directed by the Board. Respondent shall submit dated and
signed documentation confirming such attendance to the Board during the entire period of

probation

20. NOTICE TO PATIENTS

During the period of probation, Respondent shall post a notice in a prominent place in_his/her
office that is conspicuous and readable to the public. The notice shall state the Respondent’s
Optometric license is on probation and shall contain the telephone number of the State Board of
Optometry. Respondent shall also post a notice containing this information prominently on any
website related to his/her practice of Optometry. The notice described above shall be approved

by the Board within 30 calendar days of the effective date of this decision.
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21. ALCOHOL AND DRUG TREATMENT

Respondent, at his/her expense, shall successfully complete a treatment regime at a recognized
and established program in California of at least six months duration and approved by the
Board. The treatment program shall be successfully completed within the first nine_ months of
probation. The program director, psychiatrist, or psychologist shall confirm that Respondent has
complied with the requirement of this decision and shall notify the Board immediately if he/she
believes the Respondent cannot safely practice. Respondent shall sign a release allowing the
program to release to the Board all information the Board deems relevant.

Respondent shall inform the program director, psychiatrist or psychologist, of his/her
probationary status with the Board, and shall cause that individual to submit monthly reports to
the Board providing information concerning Respondent’s progress and prognosis. Such reports
shall include results of biological fluid testing.

Positive results shall be reported immediately to the Board and may be used in administrative
discipline.

20-22. WORKSITE MONITORING
Within 30 calendar days of the effective date of this decision, fRespondent shall submit to the

Board or its deS|gne e for #s prior approval as a worksite monitor, the name and gualifications of
an optometrist or board certified ophthalmologist, and a plan of practice in which fRespondent's
practice shall be monitored by the approved worksite monitor. anether—eptometrist-who-shal
provide-periodicreportsto-the Beard- The worksite monitor's license scope of practice shall
include the scope of practice of the Respondent that is being monitored. The worksite monitor
shall have an active unrestricted license, with no disciplinary action within the last five (5) years.

The worksite monitor_shall not have any financial, personal, or familial relationship with the
Respondent, or other relationship that could reasonably be expected to compromise the ability
of the monitor to render impartial and unbiased reports to the Board. If it is impractical for
anyone but the licensee’s employer to serve as the worksite monitor, this requirement may be
waived by the Board; however, under no circumstances shall a licensee’s worksite monitor be
an employee of the licensee. Any cost for such monitoring shall be paid by rfRespondent.

The Board or its designee shall provide the approved worksite monitor with copies of the
decision(s) and accusation(s), and a proposed monitoring plan. Within 15 calendar days of

receipt of the decision(s), accusation(s), and proposed monitoring plan, Fthe worksite monitor
shall sign an affirmation that he or she has reviewed the terms and conditions of the licensee’s

disciplinary order, fully understands the role of worksite monitor, and agrees_or disagrees with
the proposed monitoring plan te-meniterthe-licensee-as set forth by the Board. If the worksite
monitor_disagrees with the proposed monitoring plan, the worksite monitor shall submit a
revised worksite monitoring plan with the signed affirmation for approval by the Board or its
designee.

Within 60 calendar days of the effective date of this decision, and continuing throughout
probation, Respondent’s practice shall be monitored by the approved worksite monitor.
Respondent shall make all records available for immediate inspection and copying on the
premises by the worksite monitor at all times during business hours and shall retain the records

for the entire term of probation.
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If Respondent fails to obtain approval of a monitor within 60 calendar days of the effective date

of this decision, Respondent shall receive a naotification from the Board or its designees to cease
the practice of optometry within three (3) calendar days after being so notified. Respondent shall

cease practice until a worksite monitor is approved to provide worksite monitoring responsibility.

The worksite monitor must adhere at a minimum, to the following required methods of
monitoring the eenseeRespondent:

a) Have face-to-face contact with the licerseeRespondent in the work environment on a
frequent basis as determined by the Board, at least once per week.

b) Interview other staff in the office regarding the licensee’s Respondent’s behavior, if
applicable.
c) Review the licensee’s-Respondent’s work attendance.

The licensee-Respondent shall complete the required consent forms and sign an agreement
with the worksite monitor and the Board to allow the Board to communicate with the worksite

monitor.

(OPTIONAL)
ot is orohibited £ i sl co.

The worksite monitor must submit ©quarterly Rreports ef documenting the Respondent’s work

Pperformance. Reports are due for each year of probation and the entire length of probation
from the worksite monitor as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.

e For the period covering April 1st through June 30th, reports are to be completed
and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be
completed and submitted between October 1st and October 7th.

e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.
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The quarterly report shall include, but not be limited to:

the Respondent’s name;
license number;

worksite monitor's name and signature;
worksite monitor’s license number;

worksite location(s);

dates Respondent had face-to-face contact or correspondence (written and
verbal) with monitor;

staff interviewed, if applicable;

attendance report;

any change in behavior and/or personal habits;
. assessment of the Respondent’s ability to practice safely:;
1. recommendation dependant on Respondent’'s performance on whether to
continue with current worksite monitor plan, modi lan, or require Respondent
to cease practice;

. other relevant information deemed necessary by the worksite monitor or the
Board.
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Respondent is ultimately responsible for ensuring his/her worksite monitor submits complete
and timely reports. Failure to ensure his/her worksite monitor submits complete and timely
reports shall constitute a violation of probation.

If the monitor resigns or is no longer available, Respondent shall, within five (5) calendar days of

such resignation or unavailability, submit in writing to the Board or its designee, for prior
approval, the name and gualifications of a replacement worksite monitor who will be assuming
that responsibility within 15 calendar days. If Respondent fails to obtain approval of a
replacement monitor within 60 calendar days of the resignation or unavailability of the monitor,
Respondent shall receive a natification from the Board or its designee to cease the practice of
optometry within three (3) calendar days. After being so notified, Respondent shall cease

practice until a replacement monitor is approved and assumes monitoring responsibility.

23. DIRECT SUPERVISION

During the period of probation, Respondent shall be under the direct supervision of a person
holding _a current_and valid un-restricted Board-issued license. “Direct supervision” means
assigned to an optometrist who is on duty and immediately available in the assigned patient
area. The Board shall be informed in writing of and approve the level of supervision provided to
the Respondent while he/she is functioning as a licensed optometrist. The appropriate level of
supervision must be approved by the Board prior to engaging in practice.

Supervisor Quarterly Reports of Performance are due for each year of probation and the entire
length of probation from each employer, as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.

e For the period covering April 1st through June 30th, reports are to be completed
and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be
completed and submitted between October 1st and October 7th.

e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.

The gquarterly report shall include, but not be limited to:
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the Respondent’s name;

license number;

direct supervisor's name and signature;
direct supervisor’s license number;
worksite location(s);

dates Respondent had face-to-face contact or correspondence (written and
verbal) with direct supervisor;

staff interviewed, if applicable;
attendance report;
any change in behavior and/or personal habits;
assessment of the Respondent’s ability to practice safely;
ecommendatlon dependant on Respondent’s performance on whether to
continue with current direct supervisor plan, modi lan, or require Respondent
to cease practice;

12. other relevant information deemed necessary by the direct supervisor or the
Board.
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Respondent is ultimately responsible for ensuring his/her supervisor submits complete and
timely reports. Failure to ensure each supervisor submits complete and timely reports shall
constitute a violation of probation.

}4— 24 REMEDIAL EDUCATION—GG{;H’—SG

Respondent shaII take and successfullv complete the equwalencv of (Ex: 16) semester units in

each of the following areas pertaining to the practice of Optometry: (Ex: eye disease, when
to refer, contact lenses). All course work shall be taken at the graduate level at an accredited or
approved educational institution that offers a qualifying degree for licensure as an optometrist,
or_through a course approved by the Board. Classroom attendance must be specifically
required. Course content shall be pertinent to the violation and all course work must be
completed within one year from the effective date of this decision. Successful completion is a
grade of “C” or “70%" or better for any completed course.

Within 90 calendar days of the effective date of the decision Respondent shall submit a plan for
prior Board approval for meeting these educational requirements. All costs of the course work

shall be paid by the Respondent. Units obtained for an approved course shall not be used for
continuing education units required for renewal of licensure.

+-25. Actual SUSPENSION

As part of probation, fRespondent is-shall be suspended from the practice of optometry for a
period of (Ex: 90 calendar days) beginning the effective date of this decision._If not
employed as an optometrist or if currently on any other type of leave from employment, the
suspension shall be served once employment has been established or reestablished and prior
to the end of the probationary period. Respondent shall ensure that each employer informs the
Board, in writing, that it is aware of the dates of suspension.

26. EMPLOYMENT LIMITATIONS
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Respondent shall not work in any health care setting as a supervisor of optometrists. The
Board may additionally restrict Respondent from supervising technicians and/or unlicensed
assistive personnel on a case-by-case basis.

Respondent shall not work as a faculty member in an approved school of optometry or as an
instructor in a Board approved continuing education program.

Respondent shall work only in a reqularly assigned, identified and predetermined worksite(s)
and shall not work in a “float” capacity.

17-27. PSYCHOTHERAPY_OR COUNSELING PROGRAM

Within 68 30 calendar days of the effective date of this decision, rfRespondent shall submit to
the Board for its prior approval the name and qualifications of a psychotherapist ,or counselor of
rRespondent's choice. Upon approval, fRespondent shall undergo and continue treatment, at
rRespondent 's cost, until the-Board-deems-that-no-furtherpsychotherapy-is-hecessary- such
time as the Board releases him/her from this requirement and only upon the recommendation of
the treating psychotherapist or counselor. Respendentshall-have-the-treating-psychetherapist
submitguarterly-statusreportsto-the-Board:

The treating psychotherapist or counselor must submit quarterly reports. Reports are due each

year of probation and the entire length of probation from the treating psychotherapist or
counselor as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.

e For the period covering April 1st through June 30th, reports are to be completed
and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be
completed and submitted between October 1st and October 7th.

e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.

The gquarterly report shall include, but not be limited to:

the Respondent’s name;

license number;

psychotherapist or counselor's name and signature;

psychotherapist or counselor’s license number;

dates Respondent had face-to-face contact or correspondence (written and
verbal) with psychotherapist or counselor;

the Respondent’s compliance with this condition;

the Respondent’s diagnosis, prognosis, and progress;

if any substances have been prescribed, identification of a program for the time-

limited use of any substances;

any change in behavior and/or personal habits;

. assessment of the Respondent’s ability to practice safely:;

. recommendation dependant on Respondent’s progress and compliance with this
condition on whether to continue with current treatment plan, modi lan

treatment plan, or require Respondent to cease practice;

12. other relevant information deemed necessary by the psychotherapist, counselor
or the Board.
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Respondent is ultimately responsible for ensuring his/her treating psychotherapist or counselor

reports shall constitute a violation of probation.

The Board may require rfRespondent to undergo psychiatric or psychological evaluations by a
Board-appeinted approved psychiatrist or psychologist.

NOTE: This condition is for those cases where the evidence demonstrates that the rRespondent
has had impairment (impairment-by mental illness, alcohol abuse and drug abuse) related to the
violations but is not at present a danger to patients.

1628. Psychiatric or Psychelogica-MENTAL HEALTH EVALUATION

Respondent shall, within 30 days of the effective date of this decision, and on a

periodic baS|s thereafter as may be required by the Board or its de5|gnee to submlt to

eenfmbu%mg—eause—ef—me—welanen& mental health exammaﬂe—n evaluatlon, mcIudmg
psychological testing as appropriate, to determine his/her capability to perform the duties of an

optometrist. The examination evaluation will be performed by a psychiatrist, psychologist or
other licensed mental health practitioner approved by the Board. and-will be at Respondent's

eost: An immediate suspension may be imposed by the Board until further notification if the
results from the mental health evaluation prove the Respondent is unsafe to practice.

If Respondent fails to have the above assessment evaluation submitted to the Board within the

30 calendar day requirement, Respondent shall immediately cease practice and shall not
resume_practice until notified by the Board. This period of suspension will not apply to the

reduction of this probationary time period. The Board may waive or postpone this suspension
only if significant, documented evidence of mitigation is provided. Such evidence must establish

good faith efforts by Respondent to obtain the assessment evaluation, and a specific date for
compliance must be provided. Only one such waiver or extension may be permitted.

Following the evaluation, Respondent shall comply with all restrictions or conditions
recommended by the evaluator within 15 calendar days after being notified by the Board or its
designee. If Respondent is required by the Board or its designee to undergo treatment,
Respondent shall, within 30 calendar days of the requirement notice, submit to the Board or its
designee for prior approval the name and gualifications of a licensed psychiatrist, psychologist
or_other licensed mental health practitioner of Respondent’s choice. Upon approval of the
treating psychiatrist, psychologist or other licensed health practitioner, Respondent shall within
15 calendar days undergo treatment and shall continue such treatment until further notice from
the Board or its designee.

The treating psychiatrist psychologist or other licensed mental health practitioner shall consider
the information provided by the Board or its designee or any other information the treating

psychiatrist, psychologist or other mental health practitioner may deem pertinent prior to the
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commencement of treatment. Respondent shall have the psychiatrist, psychologist or other

the Respondent is capable of practicing optometry safely. The quarterly reports are due each

e For the period covering January 1st through March 31st, reports are to be

The quarterly report shall include, but not be limited to:

the Respondent’s name;

license number;

treating psychiatrist, psychologist or other licensed mental health practitioner's
name and signature;

treating psychiatrist, psychologist or other licensed mental health practitioner's
license number;

dates Respondent had face-to-face contact or correspondence (written and
verbal) with treatin sychiatrist, psychologist or other licensed mental health

practitioner;
the Respondent’s compliance with this condition;
the Respondent’s diagnosis, prognosis, and progress;
if any substances have been prescribed, identification of a program for the time-
limited use of any substances;
._any change in behavior and/or personal habits;
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10. assessment of the Respondent’s ability to practice safely;
11. recommendation dependant on Respondent’s evaluation, progress and

compliance with this condition on whether to continue with current treatment
lan, modify treatment plan, or require Respondent to cease practice;

12. other relevant information deemed necessary by the treating psychiatrist,
psychologist, other licensed mental health practitioner, or the Board.

Respondent is ultimately responsible for ensuring his/her psychiatrist, psychologist or other
licensed mental health practitioner submits complete and timely reports. Failure to ensure each
submission of complete and timely reports shall constitute a violation of probation.

Respondent shall provide the Board or its designee with any and all medical records pertaining
to treatment deemed necessary by the Board or its designee.

If, prior to the completion of probation, Respondent is found to be mentally incapable of
resuming the practice of optometry without restrictions, the Board shall retain continuing
jurisdiction of Respondent’s license and the period of probation shall be extended until the

Board determines that Respondent is mentally capable of resuming practice of optometry
without restrictions. Respondents shall pay the cost of the evaluation(s) and treatment.

OPTIONAL) Respondent shall not engage in the practice of optometry until notified by the
Board of its determination that Respondent is mentally fit to practice safely.



NOTE: This condition is for those cases where the evidence demonstrates that mental illness or
disability was a contributing cause of the violations.

18.29. MEDICAL HEALTH EVALUATION

Within 30 calendar days of the effective date of this decision, and on a periodic basis thereafter
as may be required by the Board or its designee, rRespondent shall undergo a medical
evaluation, at fRespondent 's cost, by a Board- appointed physician who shall furnish a medical

report to the Board or its designee. Based on the medical evaluation, the Board may require

If rfRespondent is required by the Board or its designee to undergo medical treatment,
rRespondent shall within 30 calendar days of the requirement notice submit to the Board for its
prior approval the name and qualification of a physician of fRespondent's choice. Upon approval
of the treating physician, fRespondent shall undergo and continue medical treatment, at
rRespondent's cost, until further notice from the Board. Respondent shall have the treating
physician submit quarterly reports to the Board. Quarterly reports are due each year of
probation and the entire length of probation from the treating physician as follows:

e For the period covering January 1st through March 31st, reports are to be

The quarterly report shall include, but not be limited to:

the Respondent’s name;

license number;

treating physician’s name and signature;

treating physician’s license humber;

dates Respondent had face-to-face contact or correspondence (written and
verbal) with treating physician;

. the Respondent’s compliance with this condition;

. _the Respondent’s diagnosis, prognosis, and progress;

if any substances have been prescribed, identification of a program for the time-
limited use of any substances;
any change in behavior and/or personal habits;
. assessment of the Respondent’s ability to practice safely;
1. recommendation dependant on Respondent’s evaluation results, progress and
compliance with this condition on whether to continue with current treatment
lan, modify treatment plan, or require Respondent to cease practice;

12. other relevant information deemed necessary by the treating physician, or the
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Respondent is ultimately responsible for ensuring his/her physician submits complete and timely
reports. Failure to ensure each submission of complete and timely reports shall constitute a
violation of probation.

(OPTIONAL)



Respondent shall not engage in the practice of optometry until notified by the Board of its
determination that fRespondent is medically fit to practice safely.

NOTE: This condition is for those cases where the evidence demonstrates that medical illness
or disability was a contributing cause of the violations.

49 30. MEDICAL TREATMENT

Within 68 30_calendar days of the effective date of this decision, fRespondent shall submit to
the Board for its prior approval the name and qualifications of a physician of fRespondent's
choice. Upon approval, rfRespondent shall undergo and continue treatment, at Respondent's
cost, until the Board deems that no further medical treatment is necessary. Respondent shall
have the treating physician submit quarterly status reports to the Board. Quarterly status reports

are due each year of probation and the entire length of probation from the treating physician as
follows:

e For the period covering January 1st through March 31st, reports are to be

The guarterly report shall include, but not be limited to:

the Respondent’s name;

license number;

treating physician’s name and signature;

treating physician’s license humber;

dates Respondent had face-to-face contact or correspondence (written and

verbal) with treating physician;

the Respondent’s compliance with this condition;

. the Respondent’s diagnosis, prognosis, and progress;
._if any substances have been prescribed, identification of a program for the time-
limited use of any substances;

9. any change in behavior and/or personal habits;

10. assessment of the Respondent’s ability to practice safely;

11. recommendation dependant on Respondent’s progress and compliance with this
condition on whether to continue with current treatment plan, modify treatment
plan, or require Respondent to cease practice;

12. other relevant information deemed necessary by the treating physician, or the

[} oo =

Respondent is ultimately responsible for ensuring his/her physician submits complete and timely
reports. Failure to ensure each submission of complete and timely reports shall constitute a
violation of probation.

The Board may require rRespondent to undergo periodic medical evaluations by a Board-
appeinted approved physician.
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31. RESTITUTION
Within 90 calendar days of the effective date of this decision, Respondent shall provide to
the Board or its designee proof of restitution in the amount of $ paid to

32. AUDIT REQUIRED

The Board may shall require guarterly audits of patient visits, billings, and payments as a
condition of probation.

Within sixty (60} 30 calendar days of the effective date of this decision, Respondent shall
provide to the Board or its designee the names and gualifications of three third party auditors.

The Board or its designee shall select one of the three auditors to audit Respondent’s billings .
During said audit, randomly selected client billing records shall be reviewed in accordance with
accepted auditing/accounting standards and practices.

The Board or its designee shall provide the approved auditor with copies of the decision(s) and
accusation(s), and a proposed auditin lan. Within 15 calendar days of receipt of the
decision(s), accusation(s), and proposed monitoring plan, the auditor shall sign an affirmation
that he or she has reviewed the terms and conditions of the Respondent’s disciplinary order,

fully understands the role of auditor, an agrees or disagrees with the proposed auditing plan set
forth by the Board. If the auditor disagrees with the proposed auditing plan, the auditor shall
submit a revised auditing plan with the signed affirmation for approval by the Board or its
designee.

Within 60 calendar days of the effective date of this decision, and continuing throughout
probation, Respondent’s patient visits, billings and payments shall be audited by the approved
auditor. Respondent shall make all records available for immediate inspection and copying on
the premises by the auditor at all times during business hours and shall retain the records for
the entire term of probation.

If Respondent fails to obtain approval of an auditor within 60 calendar days of the effective date
of this decision, Respondent shall receive a notification from the Board or its designee to cease
the practice of optometry within three (3) calendar days after being so notified. Respondent shall

cease practice until an auditor is approved to provide auditing responsibility.
H-regquested-by-the Beard—the The Board shall be advised of the results of the audit, and may

obtain any and all copies of any documents audited or the results of the audit—tpen+reguest.
The cost of the audits shaII be borne bv Respondent Failure to pay for the audlts in a tlmelv
fashion

within ten (10) calendar days from audlt comgletlon shaII constltute a violation of Qrobatlon

Quarterly reports of the audit results are due each year of probation and the entire length of
probation from the auditor as follows:

e For the period covering January 1st through March 31st, reports are to be
completed and submitted between April 1st and April 7th.

e For the period covering April 1st through June 30th, reports are to be completed
and submitted between July 1st and July 7th.

e For the period covering July 1st through September 30th, reports are to be
completed and submitted between October 1st and October 7th.

e For the period covering October 1st through December 31st, reports are to be
completed and submitted between January 1st and January 7th.

The gquarterly report shall include, but not be limited to:
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the Respondent’s name;
license number;

auditor’s name and signature;
auditor’s license number;
dates Respondent had face-to-face contact or correspondence (written and

verbal) with auditor;

the Respondent’s compliance with this condition;

the Respondent’s compliance with accepted auditing/accounting standards and
practices;

any change in behavior and/or personal habits;

assessment of the Respondent’s ability to practice safely;

. recommendation dependant on Respondent’s audit results and compliance with
this conditon on whether to continue with current audit plan, modi lan, or
require Respondent to cease practice;

1. other relevant information deemed necessary by the auditor, or the Board.

Blefe  [Nie o e
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Respondent is ultimately responsible for ensuring his/her auditor submits complete and timely
reports. Failure to ensure each auditor submits complete and timely reports shall constitute a
violation of probation.

If the auditor resigns or is no longer available, Respondent shall, within five (5) days of such

resignation or unavailability, submit to the Board or its designee, for prior approval, the names
and gqualifications of a replacement third party auditor who will be assuming that responsibility
within 15 calendar days. If Respondent fails to obtain approval of a replacement auditor within
60 calendar days of the resignation or unavailability of the auditor, Respondent shall receive a
notification from the Board or its designee to cease the practice of optometry within three (3)
calendar days. After being so notified, Respondent shall cease practice until a replacement
auditor is approved and assumes auditing responsibility.

10.33. LENS PRESCRIPTIONS - MAINTAIN RECORDS
Respondent shall maintain patient records a—reeerd of all lens prescriptions dispensed or
administered by rRespondent during probation, showing all the following:

1. name and address of the patient;

2. date;

3. price of the services and goods involved in the prescription;

4. visual impairment identified for which the prescription was furnished.

Respondent shall keep these patient records in a separate file erledger, in chronological order,
and shall make them available for inspection and copying by the Board or its designee, upon
request.

22.34. RESTRICTED PRACTICENCOMPRETENCE
During probation, rRespondent is prohibited from practicing (Ex. Specified optometric
procedures).
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24-35. RESTRICTION AST+O ON BRANCH OFFICES

During the period of probation, the rRespondent shall be restricted as to the number and
location of branch offices that the tfRespondent may operate or in which the rfRespondent may
have any proprietary interest as designated and approved in writing by the Board.

25.36. RESTRICTIONS ASTOS ON ADVERTISEMENTS

During the entire period of probation, the fRespondent shall, prior to any publication or public
dissemination, submit any and all advertisement of professional services in the field of
optometry to the Board for its prior approval. Such advertisement may be published or
disseminated to the public only after written approval by the Board.

37. TAKE AND PASS NBEO EXAM

Respondent shall take and pass part(s) of the National Board of Examiners of Optometry
(NBEQO). Respondent shall pay the established examination fees. If Respondent has not taken
and passed the examination within twelve months from the effective date of this decision,
Respondent shall be considered to be in violation of probation.

38. CONTINUING EDUCATION

Within 99 30 calendar days of the effective date of this decision, Respondent shall submit to the
Board for its prior approval an educational program or course to be in areas of  (Eq., practice
management, retinal disease, drug/alcohol addiction). The education program or_course(s)
shall consist of a minimum of four (4) hours for each practice area.

This program or course shall be in addition to the Continuing Optometric Education
requirements for renewal, and shall be obtained with all costs being paid by the Respondent.
Following completion of each course, the Board or its designee may administer an examination
to test Respondent’s knowledge of the course. Respondent shall provide written proof of
attendance in such course or courses approved by the Board.

39. MEDICAL RECORD KEEPING COURSE

Within 60 calendar days of the effective date of this decision, Respondent shall enroll in a
course in medical record keeping equivalent to the Medical Record Keeping Course offered by
the Physician Assessment and Clinical Education Program, University of California, San Diego
School of Medicine (Program), approved in advance by the Board or its designee. Respondent
shall provide the program with any information and documents that the Program may deem
pertinent. Respondent shall participate in and successfully complete the classroom component
of the course not later than six (6) months after Respondent’s initial enrollment. Respondent
shall successfully complete any other component of the course within one (1) vear of
enrollment. The medical record keeping course shall be at Respondent’'s expense and shall be
in addition to the continuing optometric education requirements for renewal of licensure.

A medical record keeping course taken after the acts that gave rise to the charges in the
accusation, but prior to the effective date of the decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its designee had the course been taken after the effective date

Respondent shall submit a certification of successful completion to the Board or its designee not
later than 15 calendar days after the effective date of the decision, whichever is |later.
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RECOMMENDED DISCIPLINE BASED ON VIOLATION

bat T
The following is an attempt to provide information regarding violations of statutes and
regulations under the jurisdiction of the California State Board of Optometry and the appropriate
range of penalties for each violation. Each discipline listed corresponds with a number under

the chapters:

e Probationary Terms and Condition — Standard Terms and Conditions;
e Standard Alcohol/Drug Conditions; and
e Optional Conditions

Examples are given for illustrative purposes, but no attempt is made to list all possible
violations. Optional conditions listed are those the Board deems most appropriate for the
particular violation.

Excessive Prescribing (B&P Code sec. 725).
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 33. Lens Prescription- Maintain fRecords efpreseription-forreview 10}
39. Medical Record Keeping Course

If Warranted:
2-Hwarranted; 25. Suspension of 30 days or more 4
3-tHwarranted; 22. Worksite Monitoring {26}
4 fwarranted; 24. Remedial Education eourse{14}
. : ice [13]

38. Continuing Education

Violation of Prescription Standards: Information Required_(B&P Code sec. 3025.5; 3041;
Title 16 CCR sec. 1565)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 33. Maintain tRecords efpreseription-forreview 10}
39. Medical Record Keeping Course

If Warranted:
2-Hwarranted; 25. Suspension of 30 days or more A4
3-Hwarranted; 22. Worksite Monitoring {26}
4fwarranted; 24. Remedial Education eourse{14]
i : ice [13]

38. Continuing Education

Excessive Prescribing or Treatments (B&P Code sec. 725; 3110(n); 3110 (0))
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
33. Lens Prescriptions — Maintain Records
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38. Continuing Education
39. Medical Record Keeping Course

If Warranted:
1. 24. Remedial Education eourse {14}
2-Hwarranted; 25. Suspension of 30 days or more A
3-Hwarranted; 22. Worksite Monitoring {26}
4 fwarranted-34. Restricted pPractice {22}

Sexual Misconduct (B&P Code sec. 726)
Maximum Discipline: Revocation and Cost Recovery

Mlnlmum PenaHy—Dlsuglln Stayed-Revocation—atleast3years-prohation-Revocation

Mental or Physical Fitness (B&P Code sec. 820;-3097)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, atleast 3-5 years probation
Required:
1-16. Standard Conditions
3—H-warranted; 28.-Psychiatric—orpsychological Mental Health eEvaluation

eiirA
If Warranted:

25. Suspension

I Hwarranted; 34. Restricted pPractice {22}

2. Hwarranted; 22. Worksite Monitoring 20}

27. Psychotherapy or Counseling Program

4 Mwarranted, 29. Medical eEvaluation {28119
30. Medical Treatment

Gross Negligence &tnefficieney (B&P Code sec. 3090-3110 (b); Title 16 CCR sec. 1510)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
1-Re-examinaton15]
2. 24. Remedial Education eourse{14}
5Hwarranted; 22. Worksite Monitoriag {26}
If Warranted:
23. Direct Supervision
4Mwarranted; 25. Suspension of 30 days or more {A]
26. Employment Limitations
3-Hwarranted; 34. Restricted pPractice {22}
31. Restitution
36. Restrictions on Advertisements
37. Take and Pass NBEO Exam

39. Medical Record Keeping Course

Failure to Refer Patient (B&P Code sec. 3109-3110(y); 3041)
39



Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, atleast 3-5 years probation
Required:
1-16. Standard Conditions
38. Continuing Education
If Warranted:
2. 24. Remedial Education eourse{14}
3—Hwarranted; 34. Restricted pPractice {22}
4fwarranted; 25. Suspension of 30 days or more [A]
5Hwarranted; 22. Worksite Monitoring {26}
26. Employment Limitations

39. Medical Record Keeping Course

Ophthalmic-Devices; Violation of Quality Standards for Prescription Ophthalmic Devices
(B&P Code sec. 2541.3; Title 16 CCR sec. 1519)

Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions

oo minatenHE]
2. 24. Remedial Education eourse {14}

If Warranted:
3—Hwarranted; 34. Restricted pPractice {22}
4fwarranted; 25. Suspension of 30 days or more [A]
5warranted; 22. Worksite Monitoring {26}
37. Take and Pass NBEO Exam

39. Medical Record Keeping Course

Violation of Sanitary Health and Safety Standards (B&P Code sec. 3025.5; Title 16 CCR
sec. 1520)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions

38. Continuing Education
If Warranted:
2 24. Remedial Education course-{14]
3-Hwarranted; 34. Restricted pPractice {22}
4warranted; 25. Suspension of 30 days or more [A]
5Hwarranted; 22. Worksite Monitoring {26}

39. Medical Record Keeping Course

Failure to Follow Infection Control Guidelines (B&P Code sec. 3110(w))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
Required:
1-16. Standard Conditions
22. Worksite Monitor
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38. Continuing Education
If Warranted:

23. Direct Supervision

24. Remedial Education

25. Suspension

Violations Regarding Topical Pharmaceutical Agents (B&P Code sec. 3041.2; Title 16 CCR
sec. 1560; 1561; 1562; 1563)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-teast 3-5 years probation
Required:
1-16. Standard Conditions
38. Continuing Education
If Warranted:
2- 24. Remedial Education course-[14]
3-Hwarranted; 34. Restricted pPractice [22}
4warranted; 25. Suspension of 30 days or more 4
5Hwarranted; 22. Worksite Monitoring {26}

Unprofessional-Conduct—Dishonestyand-Fraud, Misrepresentation or Dishonesty (B&P
Code sec. 810; 3090; 3101; 3110 (e) 3126;-3127)

Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions

1-ReexamnatonHs]
2. 24. Remedial Education eourse{14}
32. Audit Required

39. Medical Record Keeping Course

If Warranted:
2-Hwarranted; 25. Suspension of 30 days or more [A]
i ; ) ice [23]
22. Worksite Monitor
23. Direct Supervision
26. Employment Limitations
31. Restitution
36. Restrictions on Advertisements
38. Continuing Education

Procuring a License by Fraud (B&P Code sec. 123; 496; 3110(i) 3695, 3126)
Maximum Discipline: Denial or Revocation

Minimum Penalty-Discipline: Denial or Revocation
. : . )

I |aet|ee_|;u_ Hhy SHSEEIIIS:IG HB& . Code-sec-—3127)

Practicing without Valid License (B&P Code sec. 3110(s); 3110(i))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
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Required:
1-16. Standard Conditions
If Warranted:
22. Worksite Monitor
25. Suspension
36. Restrictions on Advertisements
38. Continuing Education

Aleehel-Abuse Using Controlled Substances or Alcohol (B&P Code sec. 820-3110 (1))
Maximum Discipline: Revocation and Cost Recovery
Minimum Penralty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
17-18. Standard Alcohol/Drug Conditions
If Warranted:
4. 21. Brug or Alcohol_and Drug Ceunseling-and Treatment {23}
5 Hwarranted; 25. Suspension of 30 days or more 4
6-4warranted; 22. Worksite Monitoring {26}
22. Direct Supervision
+Hwarranted; 34. Restricted pPractice {22}
26. Employment Limitations
27. Psychotherapy or Counseling Program
28. Mental Health Evaluation
29. Medical Health Evaluation
30. Medical Treatment
38. Continuing Education

Employing Suspended or Unlicensed

Aiding—and—Abetting—Unlicensed—Practice
Optometrist (B&P Code sec. 3162-3110 (t); 3106)
Permitting Another to Use License(B&P Code sec. 3162-3110 (u); 3106)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
If Warranted:
3-Hwarranted; 35. Restrictions on rumber-of bBranch eOffices {24}
4. Hwarranted; 25. Suspension of 30 days or more [A]
5-Wwarranted; 22. Worksite Monitorirg {26}
6-fwarranted; 34. Restricted pPractice {22}
26. Employment Limitations
38. Continuing Education

Acceptaneeing ef- Untawiul Employment By Unlicensed Person (B&P Code sec. 31039)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 38. Continuing Education course {14}
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If Warranted:
3. 25. Suspension of 30 days or more [A4]

Unlawful Location for Practice (B&P Code sec. 3070; 3075; 3076; 3077; Title 16 CCR sec.
1505; 1506; 1507)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 38. Continuing Education course {14}
If Warranted:
3—Hwarranted; 35. Restrictions on aumberof bBranch eOffices [24}
4 Hwarranted; 25. Suspension of 30 days or more [A]
5 Hwarranted; 22. Worksite Monitoring {26}
6—-twarranted; 34. Restricted pPractice {22}

Deceptive Advertising (B&P Code sec 651; 651.3; 3099 ; 3100; 3104; 3129 3102; 3130 3103;
3110(qg); 17500; Title 16 CCR sec. 1512; 1513; 1514; 1515)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, atleast 3-5 years probation
Required:
1-16. Standard Conditions
1. 38. Continuing Education eeurse-{14}
If Warranted:
3 Hwarranted; 25. Suspension of 30 days or more [
4 —f—warranted; 36. Restrictions on Submit—aAdvertisements for—prior
approvatH2s}
it ’ : ice (23]

Prohibited Arrangements by Optometrists (B&P Code sec 655; Title 16 CCR sec. 1514)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 38. Continuing Education eourse{14}
If Warranted:
3Hwarranted; 25. Suspension of 30 days or more [
4 —f—warranted; 36. Restrictions on Submit—aAdvertisements for—prior
approvat25}

Holding—Out-Without Certificate Advertising While Not Holding Valid License (B&P Code
sec. 3128 3101)

Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 38. Continuing Education course {14}
If Warranted:
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2. Re-examination [15]
3 Hwarranted; 25. Suspension of 30 days or more [
S5-Hwarranted-Community-service {13} |

36. Restrictions on Advertisements

Misuse of Professional Titles or Abbreviations (B&P Code sec. 3098; Title 16 CCR sec.
1512)
Maximum Discipline: 6-month suspension. Revocation for successive violation

Minimum Penalty—Discipline: 30 days stayed; suspension, and at least one-year
probation

Required:
1-16. Standard Conditions

4. 38. Continuing Education eourse-{14}
If Warranted:
3 Hwarranted; 25. Suspension of 30 days or more [4
i ; . ice [13]

36. Restrictions on Advertisements

Unlawful Solicitation (B&P Code sec. 3096-3097)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
4. 38. Continuing Education course {14}
If Warranted:
3 Hwarranted; 25. Suspension of 30 days or more [4
5Hwarranted; 22. Worksite Monitoring {26}
6twarranted; 34. Restricted practice {22}

Unlawful Referrals (B&P Code sec. 650; 650.01)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, at-least 3-5 years probation
Required:
1-16. Standard Conditions
If Warranted:
4. 38. Continuing Education eourse{14}
L o-ceminnten HE]
3 Hwarranted; 25. Suspension of 30 days or more [4
4 Mwarranted.-Community-service [13]
5Hwarranted; 22. Worksite Monitoring {26}
6-fwarranted; 34. Restricted practice 22}
36. Restrictions on Advertisements

Employmenting ef-Cappers or Steerers (B&P Code sec. 3160 3104)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, atleast 3-5 years probation
Reqguired:
1-16. Standard Conditions
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4. 38. Continuing Education course {14}

If Warranted:
3 Hwarranted; 25. Suspension of 30 days or more [4
5 W warranted; 22. Worksite Monitoring {26}
6-twarranted; 34. Restricted practice {22}
36. Restrictions on Advertisements

Criminal Conviction (B&P Code sec. 3094; 3107; Title 16 CCR sec. 1517)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, atleast 3-5 years probation

Required:
1-16. Standard Conditions

If Warranted:
1. 24. Remedial Education eourse{14]
3—Hwarranted; 25. Suspension of 30 days or more {4
. ] . ice [13]
5 warranted; 22. Worksite Monitoring [20}
6-Hwarranted; 34. Restricted practice {22}
e nlns coe weee Loon cemcmaee o che ohe e 17218,
Standard AIcohoI/ Drug Condltlons

38. Continuing Education

Fictitious Name Violation (B&P Code sec. 3125 3078; Title 16 CCR sec. 1513; 1518)
Maximum Penalty: 6 month Suspension. Revocation and Cost Recovery for successive
violations
Minimum PRenraly—Discipline: 30—days—stayed—Suspension—and—attleast-one-year
probation-on-the-standard-conditions Stayed Revocation, 3 years probation
Maximum-Penalty: 6-month-suspension—Revocation-for-successive-violation:

Required:
1-16. Standard Conditions

38. Continuing Education
If Warranted:
36. Restrictions on Advertisements

Violation of Probation
Maximum Discipline: Impose discipline that was stayed
Minimum Penalty-Discipline: Impose an actual period of suspension

The maximum penalty discipline should be given for repeated similar offenses or for probation
violations revealing a cavalier or recalcitrant attitude. Other violations of probation should draw
at least a period of actual suspension.

Violations by Professional Corporations (B&P Code sec. 3160; 3161; 3162; 3163; 3164;
3165; 3166; Title 16 CCR sec. 1544; 1546; 1547; 1548; 1549; 1550)
Maximum Discipline: Revocation and Cost Recovery
Minimum Penalty-Discipline: Stayed Revocation, atleast 3-5 years probation
Required:
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1-16. Standard Conditions
If Warranted:
1—H-warranted: 24. Remedial Education eCourse for corporate principals
involved [14]

i . ination f incipals involved [15]
. - 25. Suspension of 30 days or more for-corporate-license-and

_ , . : Ry 3]
5. 22. Worksite Monitoring {26}

6-warranted; 34. Restricted practice {22}
31. Restitution

36. Restrictions on Advertisements

38. Continuing Education

Fraudulently Altering Medical Records (B&P Code sec. 3105)
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions.
38. Continuing Education

39. Medical Record Keeping Course

If Warranted:
22. Worksite Monitor
23. Direct Supervision
25. Suspension
32. Audit Required

False Representation of Fact (B&P Code sec. 3106)
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
23. Direct Supervision
24. Remedial Education
25. Suspension
26. Employment Limitations
31. Restitution
32. Audit Required
34. Restricted Practice
35. Restrictions on Branch Offices
36. Restrictions on Advertisements
38. Continuing Education

39. Medical Record Keeping Course

Unprofessional Conduct (B&P code sec. 3110)
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 5 years probation
Required:
1-16. Standard Conditions
22. Worksite Monitor
24. Remedial Education
If Warranted:
23. Direct Supervision
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25. Suspension
26. Employment Limitations
38. Continuing Education

39. Medical Record Keeping Course

Violating or abetting violation of any section of Optometry Practice Act (B&P Code sec.
3110(a))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 5 years probation
Reqguired:
1-16. Standard Conditions
24. Remedial Education
If Warranted:
22. Worksite Monitor
23. Direct Supervision
25. Suspension
26. Employment Limitations
31. Restitution
32. Audit Required
36. Restrictions on Advertisements
38. Continuing Education

39. Medical Record Keeping Course

Repeated Negligent Acts (B&P Code sec. 3110 (c))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Revocation and Cost Recovery

Incompetence (B&P Code sec. 3110 (d))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
If Required:
1-16. Standard Conditions
22. Worksite Monitor
23. Direct Supervision
24. Remedial Education
25. Suspension
26. Employment Limitations
If Warranted:
37. Take and Pass NBEO Exam

39. Medical Record Keeping Course

Conduct Warranting License Denial (B&P Code sec. 3110 (f))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
17-18. Standard Alcohol/ Drug Conditions
21. Alcohol or Drug Treatment
22. Worksite Monitor
23. Direct Supervision
24. Remedial Education
25. Suspension
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26. Employment Limitations

27. Psychotherapy or Counseling Program
28. Mental Health Evaluation

31. Restitution

32. Audit Required

33. Lens Prescription — Maintain Records
36. Restrictions on Advertisements

37. Take and Pass NBEO Exam

38. Continuing Education

39. Medical Record Keeping Course

License Discipline by Other State or Agency (B&P Code sec. 3110 (h))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
17-18. Standard Alcohol/ Drug Conditions
21. Alcohol or Drug Treatment
22. Worksite Monitor
23. Direct Supervision
24. Remedial Education
25. Suspension
26. Employment Limitations
27. Psychotherapy or Counseling Program
28. Mental Health Evaluation
32. Audit Required
33. Lens Prescription — Maintain Records
37. Take and Pass NBEO Exam
38. Continuing Education

39. Medical Record Keeping Course

Making False Statement on Application (B&P Code sec. 3110 ()
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
22. Worksite Monitor
24. Remedial Education
25. Suspension
26. Employment Limitations
38. Continuing Education

Prescribing, Furnishing, or Administering Drugs without Good Faith Examination (B&P
Code sec. 3110 (p))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
Required:
1-16. Standard Conditions
24. Remedial Education
25. Suspension
If Warranted:
22. Worksite Monitor
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23. Direct Supervision
38. Continuing Education

39. Medical Record Keeping Course

Failure to Maintain Adeqguate Records(B&P Code sec. 3110 (q))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions

39. Medical Record Keeping Course

If Warranted:
22. Worksite Monitor
24. Remedial Education
25. Suspension
32. Audit Required
38. Continuing Education

Altering or Using Altered License (B&P Code sec. 3110 (v))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
22. Worksite Monitor
25. Suspension
If Warranted
38. Continuing Education

Professional Services Beyond the Scope of the License (B&P Code sec. 3110 (1))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
1-16. Standard Conditions
If Warranted:
22. Worksite Monitor
24. Remedial Education
25. Suspension
26. Employment Limitations
38. Continuing Education

Failure to Comply with Patient Records Request (B&P Code sec. 3110 (x))
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation
Required:
1-16. Standard Conditions

39. Medical Record Keeping Course

If Warranted:
24. Remedial Education
38. Continuing Education

Use of Fraudulently issued, counterfeited, etc., Certificate (B&P Code 3107)
Maximum Discipline: Revocation and Cost Recovery
Minimum Discipline: Stayed Revocation, 3-5 years probation

Required:
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1-16. Standard Conditions
If Warranted:

22. Worksite Monitor

24. Remedial Education

25. Suspension

26. Employment Limitations

38. Continuing Education
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STATE AND CONSUMER SERVICES AGENCY GOVERNOR EDMUND G. BROWN JR.

CALIFORNIA STATE BOARD OF OPTOMETRY
2450 DEL PASO ROAD, SUITE 105, SACRAMENTO, CA 95834
P (916) 575-7170 F (916) 575-7292 www.optometry.ca.gov
OPTOMETRY

Agenda Item 7B, Attachment 8

CALIFORNIA STATE BOARD OF OPTOMETRY
RESOLUTION

DELEGATION TO DEPARTMENT OF CONSUMER AFFAIRS FOR THE
REVIEW AND REGISTRATION OF SPONSORING ENTITIES

Whereas, Section 901 of the Business and Professions Code (Bus. & Prof. Code 8
901), which relates to sponsored health care events, requires that an entity desiring to
sponsor such an event must first register with the appropriate board within the
Department of Consumer Affairs (Department); and,

Whereas, a sponsored event may utilize many healthcare license disciplines, including
physicians, physician assistants, registered nurses, and other professionals; and,

Whereas, the California State Board of Optometry (Board) is the appropriate board to
register sponsored health care events utilizing the services of optometrists; and ,

Whereas, the Board, to implement the provisions of Bus. & Prof. Code § 901, has
adopted regulations that authorize the Board by resolution to delegate to the
Department the authority to receive registration forms and register sponsoring entities;
and,

Whereas, the Department would therefore serve as the optimal central point to receive
registration forms and to register sponsoring entities;

THEREFORE, BE IT RESOLVED that the Board hereby delegates to the Department
the authority to receive sponsored entity registration forms and to register sponsoring
entities for sponsored free health care events that utilize the services of optometrists.
Adopted this 18" day of May, 2012.

By

Lee A. Goldstein, OD, MPA
Board President
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Memo

OPTOMETRY

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Jessica Sieferman Telephone: (916) 575-7184
Probation Monitor/Enforcement Analyst

Subject: Agenda Iltem 8 — Enforcement Program Report

Analyst Certification Training (ACT)

DCA’s SOLID Training Solutions recently designed the ACT Program for experienced analysts, entry-
level analysts, and clerical staff. The ACT Program is designed to provide analytical strategies, tools,
and techniques such as analysis, data gathering, and reporting. In addition, it teaches strategies for
effective oral and written communication, presentations, and project management. The ACT Program
consists of six courses, and participants are required to give a 10-15 minute presentation prior to
receiving their certification.

The entire Enforcement Unit will be participating in the ACT Program and expect to receive certifications
by the end of the calendar year.

Data Clean-up Project

As previously reported, Enforcement Staff was preparing to clean up all of its data in the current CAS
system in order to make the conversion to BreEZe as simple as possible. This project includes correcting
action codes, Disciplinary Orders, Cost Recovery amounts, etc. Using the Board’s retention schedule,
staff will identify only the necessary data needed to convert to BreEZe. However, due to the necessity of
the Exception Report Project explained below, priorities have shifted and this project has been put on
hold.

Fingerprint Program
Lydia Bracco, Fingerprint Coordinator/Enforcement Analyst

The fingerprint regulations became effective June 21, 2010 and the first notification of the requirement
was sent to licensees with their license renewal invoices in July of that year.

To date, the Board has received 157 RAP sheets from the Department of Justice (DOJ) and the Federal
Bureau of Investigation (FBI). Staff has worked diligently to investigate the allegations against the
optometrists by contacting law enforcement agencies and courts to request documents.

Based on the statute of limitations, the Board has seven years from the date of conviction or three years
from the date the Board discovers the conviction — whichever comes first — to file an accusation against
an Optometrist based on the conviction substantially related to the practice of optometry. For licensees
with convictions outside the statute of limitations, the license application is reviewed to determine if it was
signed after the conviction and, if so, did the licensee correctly answer the conviction statement question.


www.optometry.ca.gov

If a licensee failed to disclose a conviction, it would be a misrepresentation of fact on their application, for
which there is no statute of limitation, and will be referred to the enforcement unit for further investigation.

As of May 14, 2012, there have been 406 rejected fingerprints for numerous reasons - mainly, the
characteristics of their fingerprints are too low to be processed. In all rejection cases, staff sends a letter
to the optometrist along with the rejection notice from the Department of Justice and/or the Federal
Bureau of Investigation informing the licensee he/she must be re-printed. If the fingerprints are rejected
three consecutive times, staff sends a request to the DOJ and/or FBI to have a “name search” completed.

The last notification of the requirement will be sent with the renewal invoices in July 2012, and that will
complete a 2 year renewal cycle. In January 2013, Board staff will audit the fingerprint program to ensure
all licensees have been fingerprinted. Those licensees who have yet to be fingerprinted will be notified
by the Board.

Data Fingerprint Process

When a licensee/applicant is fingerprinted, the fingerprint record contains pieces of data that are
electronically sent through multiple data bases. Each time a record is sent, via interface, each data base
looks for specific pieces of data (i.e., Key ldentifiers) to match the fingerprint record to the data base
record. Those Key Identifiers include Last Name, First Name, Date of Birth (DOB), and Social Security
Number (SSN). All Key Identifiers must be present and correct for records to match and complete the
data transfer.

. > | Board (ATS)
H «
\ 4 : " /'

FBI

Fingerprints ————— » | DOJ
[

Key o
Identifiers: | .-
Last Name |/
First Name

DOB

SSN

Exception Report:

When data connected to the results record does not match our database, the results are sent to a “holding
cell” on our server and populated on an Exception Report. This report is meant to alert staff that additional
data remains unassigned to a record in our database. Staff then finds the record, matches the data, and
submits the results for data transfer.

Due to the lack of training on the data transfer process and the exception report, staff was unaware of the
necessary steps needed to successfully transfer data from the exception report and into the correct record.

On March 19, 2012, Board staff, aware there was a problem with not receiving results, initiated a meeting
with the Office Information Services (OIS). During that meeting, OIS ran the Board’s exception report
starting on March 19, 2010 through March 19, 2012. The report contained 651 pages of data exceptions.
These exceptions included 144 rap sheet records and 95 rejected records.

Staff immediately took necessary steps to transfer the rap sheet records from the exception report. The
Enforcement Unit opened 84 cases. Those cases past the statute of limitations (7 years from the date of
conviction) were cross referenced with the conviction statement on each licensee’s initial application. If
properly disclosed, the cases were closed. 21 cases are pending investigation. Attachment #1 provides
statistics tracking these specific conviction cases.
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In addition, staff is contacting all licensees /applicants whose fingerprints were rejected. These
licensees/applicants need to get re-fingerprinted.

As of May 14, 2012, the 651-page exception report is now down to 451 pages. Staff is working overtime
and on weekends to resolve this issue as soon as possible. The goal for completing this project is July 1,
2012.

Effected Enforcement Statistics:

Statistics start from the date the complaint (in this case, the rap sheet notification) was received. Each rap
sheet is electronically “date stamped” with the date it was sent to our database. While staff was unaware
that rap sheets were received, many had been sent to the board as much as two years prior. When each
case was opened, the “Received Date” in CAS corresponds to the date on the rap sheet. Therefore,
statistics that were previously reported to the Board and to the Department over the last two years have
changed.

In addition, as of April 2012, the average time it takes for Board intake to assign or close a record has
changed significantly. The amount of time to complete an investigation will also be greatly impacted.
Attachment 2 demonstrates this change. While the conviction cases impact the statistics, it should be
noted that these timeframes are not typical for the Board. The average time it takes for Board intake to
assign or close a record, for example, is generally 5-7 days as demonstrated in previous enforcement
measures. Outside of the Exception Report Project, we are within the 5-7 day timeframe.

Staff will provide the Board with continuous updates as this exception report project progresses.

Probation Program

Effective May 8, 2012 and May 10, 2012, the Board received two new probationers. The orientations
were conducted on May 11, 2012 at the DOI office in Ontario, CA.

Jessica Sieferman is constantly looking for new ways to improve the Board’'s Probation Program.
Recently, she has made contact with Medical Board’s Northern California Enforcement Chief, Susan
Cady. Susan has shared valuable suggestions, tips, and information to improve our program including
the Medical Record Keeping Course, worksite monitoring guidelines and forms.

The California Laws and Regulations Examination (CLRE) has been administered to seven probationers
since the Board voted to add passing the CLRE as a standard probation condition. Of those, three have
taken the exam twice. 43% of the probationers have passed the exam on their first attempt. 33% have

passed on their second attempt.

Probation Statistics*
Active Tolled Total
10 6 16

Pending Petitions

Early
Rev.of Prob. Reinstatement Term/Mod.
1 2 2
Since 2/14/12
Completed Surrendered Revoked
0 0 0

*Data subject to change upon completion of Data Clean-up
Project
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Reasons for Active Probation

Insurance Fraud
20%

Negligence/
Incompetence
40% Practicing with
invalid license
10%

Substance Abuse
30%

Enforcement Statistics

Attachments:

1. Opened Exception Cases From Exception Report

2. Complaint Intake Enforcement Measures

Probation by Gender

Female
13%

Male
87%

Due to the Data Cleanup Project and the Exception Report Project, the Board’s statistics will change on a
regular (and many times daily) basis. Therefore, staff will wait to present enforcement statistics until the
next Board meeting when the Exception Report Project has been completed.



Attachment 1

Opened Conviction Cases from Exception Report

Manslaughter 1%

Loaded w eapon: 2%
Rap Sheets: 144

Already Known: 59
Opened: 85
Closed: 61
Pending: 24

False Advertising/Practicing
Wi/out/Falsifying Official Statements
2%

Tax Evasion/Fraud/Embezzlement 6%

Exception Report Case Status

Exception Report: 651 pgs.

Battery 4%

DUVAlcohol & Drug related: 34%

Larceny/Theft/Rec'd Stolen Property
16%

Other 4%

Trespassing/Breaking &

Entering/Vandalism 6% Reckless Driving/Hit&Run/Unlicensed

Driving: 11%

Disturbing the Peace/Disorderly
Conduct/Offensive w ords in public
14%



Complaint Intake Enforcement Measures

Attachment 2

COMPLAINTS 11-Jul 11-Aug 11-Sep 11-Oct 11-Nov  11-Dec 12-Jan 12-Feb 12-Mar 12-Apr YTD

RECEIVED 41 24 13 11 12 14 15 16 17 24| 187
CLOSED W/O INV ASSIGNMENT 6 2 2 2 2 0 2 0 2 1] 19
ASSIGNED FOR INVESTIGATION 27 28 10 8 11 10 18 14 17 23| 166
AVG DAYS TO CLOSE OR ASSIGN 8 7 5 4 5 8 10 9 8 19 9
PENDING 9 3 4 5 4 8 3 5 3 3 3
CONVICTIONS/ARREST REPORTS 11-Jul 11-Aug 11-Sep 11-Oct 11-Nov| 11-Dec 12-Jan 12-Feb 12-Mar 12-Apr|YTD

RECEIVED 11 5 6 7 5 7 5 5 3 171 71
CLSD/ASSGND FOR INVESTIGATION 5 1 3 0 0 5 1 4 2 83| 104
AVG DAYS TO CLOSE OR ASSIGN 5 1 4 0 0 5 3 3 3 265| 212
PENDING 43 47 50 57 62 64 68 69 70 4 4
TOTAL INTAKE 11-Jul 11-Aug 11-Sep 11-Oct 11-Nov| 11-Dec 12-Jan 12-Feb 12-Mar 12-Apr|YTD

RECEIVED 52 29 19 18 17 21 20 21 20 41] 258
CLOSED W/O INV ASSIGNMENT 6 2 2 2 2 0 2 0 2 1] 19
ASSIGNED FOR INVESTIGATION 32 29 13 8 11 15 19 18 19 106] 270
AVG DAYS TO CLOSE OR ASSIGN 7 7 5 4 5 7 10 7 8 209] 82
PENDING 52 50 54 62 66 72 71 74 73 7 7
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Dr. Lee Goldstein, O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda Item 10 — Public Comment for Items Not on the Agenda

The Board may not discuss or take action on any matter raised during this public comment section, except
to decide whether to place the matter on the agenda of a future meeting [Government Code Sections
11125, 11125.7(a)].
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Memo

2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members

From: Dr. Lee Goldstein, O.D.
Board President

Date: May 18, 2012

Telephone: (916) 575-7170

Subject: Agenda Item 11— Suggestions for Future Agenda Items

Members of the Board and the public may suggest items for staff research and discussion at future

meetings.
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2450 Del Paso Road, Suite 105
Sacramento, CA 95834

(916) 575-7170, (916) 575-7292 Fax
www.optometry.ca.gov

To: Board Members Date: May 18, 2012

From: Dr. Lee Goldstein, O.D. Telephone: (916) 575-7170
Board President

Subject: Agenda Iltem 12 - Adjournment
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